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July 8, 1991

MEASURE READ FOR SECOND
TIME—H.R. 1

The ACTING PRESIDENT pro tem-
pore. The clerk will read for the second
time from the calendar, under bills and
joint resolutions read the first time,
HR.1.

The legislative clerk read as follows:

A bill (H.R. 1) to amend the Civil Rights
Act of 1964 to restore and strengthen civil
righta laws that ban discrimination in em-
ployment, and for other purposes.

Mr. MITCHELL. Mr. President, I ob-
jact to further proceedings with respect
to the consideration of H.R. 1.

The ACTING PRESIDENT pro tem-
pore. Objection is noted.

INDEPENDENCE OF THE
JUDICIARY

Mr. HATCH. Mr. President, special
interest groups seeking to impose 1it-
mus tests on judicial nominees as a
precondition of their confirmation
threaten to destroy the independence
of the Federal judiciary. The single-
minded, rule-or-ruin desire to assure
preordained votes on particular issues
iz an assanlt on the role of the judici-
ary ags a coequal branch of our tri-
partite central government. The drive
by special interest advocacy groups to
achleve short-term political gain by
blocking a nominee they believe will
disagree with them on a particular
issue or set of issnes will do long-
term—and perhaps permanent—damage
to the judiciary as an Institution.

The independence of the Federal judi-
clary is equally important to all Amer-
fcans. This is not a liberal or conserv-
ative Issue. Liberals and conservatives
should be equally troubled by any
threat to judicial independence. Re-
gardless of one’s views on affirmative
action, church-state relations, the first
amendment, or abortion, the Senate
should not he party to efforts to dimin-
ish the independence of the judiciary
for the sake of assuring that particular
cagses or issues are decided in a manner
satiafactory to some or most Members
of the Senate.

Americans expect that each Federal
judge and each Supreme Court Justice
will fairly assess the merits of every
case a8 the judge or Justice sees them.

Americans do not want judges decid-
Ing cases hased on express or implied
commitmente to the President, the
Senate, or individual Senators. Ameri-
cans do not want judges deciding cases
based on what some special interest ad-
vocacy group will think about the deci-
glon,

NOMINATION OF CLARENCE
THOMAS
Mr, HATCH, Mr. President, I have a
great deal of respect for Barbara Reyn-
olds, inquiry editor of USA Today. She
{8 certainly entitled to express what-
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ever views she has on Judge Clarence
Thomas—indeed, she has grudgingly
urged his confirmation. But I am
shocked and dismayed by many of the
comments she made regarding Judge
Thomas, whom I have known for over
10 years, and about his wife, Her July 5,
1991, column is laced v th innuendoes
and inappropriate per..nal attacks. I
want to respond to sxme of them.
Judge Thomas is conr iained to be si-
lent until his confi mation hearings
and cannot readily respond. But I
would like to do s0 on my own, as his
friend.

She said that Judge Thomas “‘strikes
me a8 a man who would get & note from
his boss before singing ‘we shall over-
come.’” Anyone who Lknows Judge
Thomas knows he is very much his own
man. He is flercely independent.

Next, it is claimed that Judge Thom-
as, while Chairman of the EEQC “‘spent
much of his time stalling age, sex, and
racial discrimination cases.” In fact,
the EEOQOC, under his chairmanship,
brought to the courts an impressive
number of those cases, rising from 195
in fiscal year 1983 to a record 599 in fis-
cal year 1989. A May 17, 1987, editorial
of the Washington Post, no shill for
Reagan oivil rights policies, entitled
“The EEOC Is Thriving,” praised “the
quiet but persistent leadership of
Chairman Clarence Thomas * * *.*

He did not oppose reverse discrimina-
tion. He has asserted that our Nation's
civil rights laws should be equally ap-
plicable to everyone, regardless of race,
color, or creed.

Next, Ms. Reynolds says about Judge
Thomas, *“if he is influenced by his
wife, a white conservative who lobbied
against comparable pay for women, he
will be antiwomen’s issues.”” Now, Mr,
President, let us ponder that one for a
moment, because it packs an impres-
sive number of innunendoes into 23
words. Why should we consider whether
this particular nominee will be influ-
enced by his wife in his role as Justice?
Did anyone ask white male nominees
whether they would be influenced by
their wives? Ig it relevant that his wife
is “white’* or that she is & conserv-
ative? Does it matter that she lobbied
against so-called comparable worth, a
so-called theory of pay discrimination
that has been thoroughly discredited
by economists and virtually all courts
considering it? Opposing comparable
worth is not antiwomen; it is commeon
sense. Congress has declined to enact
legislation calling for a comparable
worth study of the Federal work force
in three consecutive Congresses, Why
would anyone drag Mrs. Thomas into
this? And, incidentally, as chairman of
the EEOC, Judge Thomas had con-
cluded all on his own that comparable
worth is not a cognizable discrimina-
tion theory under title VII of the 1964
Civil Righte Act.

Finally, in endorsing his nomination,
Ms, Reynolds says, “* * * if Hugo

17247

Black, who once was a member of the
KKK could become a distinguished lib-
eral justice, there is hope that a Negro
can turn black. Maybe Thomas, who
would have lifetime employment as a
Justice, could find his soul.”

Mr. President, this is ugly business.
If T had not read it with my own eyes,
I would not have believed she could say
that about Clarence Thomas. This vile
slur suggests that if a black American
does not think 1like the traditional
civil rights leadership, he or she is not
really black. This is political correct-
ness at its worst,

What really bothers some people
about this nomination is that it high-
lights highly respectable views held by
some black Americans who do not
march in lockstep with what is usually
called the traditional civil rights lead-
ership. Mr. President, regardless of
whether one is sympathetic to the
views of Judge Thomas and other black
Americans who agree with him, this
kind of ad hominem, anti-intellectual
attack diminishes the debate. This
kind of effort to enforce political cor-
rectness is groasly unfair.

I hope the debate over this nomina-
tion does not continue to sink to this
level.

Mr. President, I have known Clarence
Thomas now for around 10 years. I have
to tell you he is8 a very intelligent per-
gon, He is a masterful human being. He
is fiercely independent. He has worked
his way up the hard way. He came from
abject poverty. He knows the sting of
digcrimination. He knows what it is
like to go to segregated schools. He has
been through all of that, but he hap-
pens to be a little different in philoso-
phy from those who are on the far left.
By the way, he happens to be a little
different from those who are on the far
right, too.

He is not an extremist., He igs some-
body who I expect to be a centrist on
the Court, and I think we will all be
proud of him, regardless of our race,
our creed, our sex, or our national ori-
gin. He is the type of person that I
think the best aspects of America
produce.

Clarence Thomas is a fine fellow, He
is a very, very bright man. He has done
a very good job in all three branches of
Government and in State government
as well. He has had a wide variety of
experience for his 43 years. I think we
ought to be very proud that somebody
could come from the poverty, lack of
opportunity, and the deprivation he
has, to now be nominated by the Presi-
dent of the United States to the Su-
preme Court of the United States of
America. I know that he will serve
well,

I would prefer that we keep the de-
bate on higher levels because I really
believe, yes, you can criticize Clarence
Thomas for one view or another. But,
overall, you are going to find a very
fine man here who will be a terrific
Justice on the Supreme Court.
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Mr. President, I look forward to the
confirmation proceedings, and I hope
that they go well for Judge Thomas. He
is a worthy nominee.

The ACTING PRESIDENT pro tem-
pore. The Chair recognizes the Senator
from Idaho [Mr. CRAIG].

NOMINATION OF CLARENCE
THOMAS

Mr. CRAIG. Mr. President, let me as-
sociate myself with the remarks of my
colleague from Utah as they relate to
the nomination of Judge Thomas to
the U.8. Supreme Court. I am going to
watch this man with great fascination
over the course of the next several
months as the issues that will build
around him begin to take root.

I hope that we can vacate the proc-
esses that have begun to appear in this
body when we would choose to play
what I call item politics with the ap-
pointment of an individual when we
should be looking at his or her scholar-
ship that they will bring to the judicial
arm of our Government, as has been
historically the case with the Senate,
and 80 I welcome the remarks of my
colleague from Utah and wish to asso-
clate myself with them,

THE CRIME BILL

Mr. CRAIG. Mr. President, I would
like to begin agaln to discuss, as we
will now for the balance of several days
of this week, S. 1241, or the crime bill
that we concluded with prior to the
July 4 recess.

Some of my oolleagues have sug-
gested on this floor that any crime bill
is better than no crime bill at all.

Our President has spoken loudly in
behalf of the need for adjustments in
the criminal justice code of this coun-
try—that amendments were clearly
necessary—and set forth early this
year with the proposal and has since
that time correctly on occasion jabbed
us appropriately on the backside for
failing to respond in a timely fashion
a8 we began in the weeks prior to the
July 4 recess.

So let me for a short time bring up to
date what we have done. We have
passed habeas corpus reforms that will
make sure justice is done once a c¢rimi-
nal is in jail. However, we falled to pass
exclugionary rale reforms to help the
police and the courts put ¢riminals in
jall.

Mr. President, we passed tough
criminal penalties that will help deter
gun-related crimes. However, we have
created a whole new range of
victimless paperwork violations to bur-
den law-abiding gun owners and dis-
tract law enforcement officials from
the real business of fighting ¢rime.

We have passed capital punishment
reforms to strike at big-business drug
operators and murderers in the District
of Columbia. However, we have created
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new obstacles to make it harder for
law-abiding citizens to obtain firearms
to protect themselves, their families,
and their property.

I do not agree at all times with our
President, but I watched aa this admin-
istration presented to the Congress his
version of an anticrime package that
wag carefully crafted with targeted re-
forms designed to help—not to hinder—
law enforoement. I would suggest to
you that is not what the Senate is
about at this moment.

We will be taking up additional
amendments starting this aftermoon,
but none will touch the items that I
have already mentioned. That would
lead me to wonder, as I think the pub-
li¢ should wonder at this moment, how
much poison are we expected to swal-
low, Mr. President, in order that we ob-
tain for our public & few drops of the
medicine, the reform that is necessary?
I believe that is the question at this
time.

I yield the remainder of my time.

MAUREEN ORTH IN VANITY FAIR

Mr. MOYNIHAN. Mr. President,
sometimes a Yankee can find out more
than a British subject. As proof, I cite
Maureen Orth’s absorbing piece about a
recent Prime Minister In this month’s
issue of Vanity Fair. Fleet Street could
do no better; indeed, not half so well.
The former Queen’s first minister re-
veals things in this piece that all of my
colleagues will benefit; from reading.

Mr. Presjdent, I aak that the text of
Maureen Orth’s insightful artiole be
entered in the RECORD.

There being no objection, the article
was ordered to be printed in the
RECORD, aa follows:

MAGGIE’S BIo PROBLEM

For Margaret Thatcher, 1t was a throw-
back to the glory days, Here she was in the
White House private quarters, reveling in a
lavish dinner party in her honor, basking in
the golden glow of twenty-four-inch tapers,
gazing out over the perfect pink and fuchsia
roses floating in crystal bowls, the center-
pieces on six tables for ten. Only hours ear-
lier, in the East Room of the White House,
George Bush had awarded her the Presi-
dential Medal of Freedom, America’s highest
civilian honor. He had praised ‘“‘the green-
grocer's daughter who shaped a nation to her
will,”* and concluded, “Prime Minister, there
will always be an England, but there can
never be another Margaret Thatcher,” She
had raced from the exquisite high up to ‘““the
Quaen's Bedroom™ to change into a long
black pleated skirt and brilliant red-and-
black brocade jacket for cocktalls. And now
America’s most powerful leaders were get-
ting up to pay her homage. It was as if the
colonles had not yet heard the news of her
unceremonious sacking as prime minister
last November by the members of her own
Conservative Party. Barbara Bush rose to
toast the new baronet, Sir Denis Thatoher.
“They broke the mold when they made you,
Denis. . . . As the Spouse of a powerful lead-
er, you do it better than anyone.”’

8ir Denis graciously thanked his hosts and
quoted Mark Antony *“‘upon entering Cleo-
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palt-;a’s bedroom: I did not come here to
ta .l‘

The evening was, quite simply, divine,
Former secretary of state Ceorge Shuitz
gave the former prime minister advice on
agents for her memoirs; she confessed to
being owverwhelmed “by my paper.” Hsr en-
trepreneuriel and controversial son, Mark,
let it be known to that other feisty entre-
preneur seated pext to him, the flame-haired
Georgette Mosbacher, that he had made mil-
lions in ths home-burglar-alarm business.
Mark’s blonde Texas wife, Diane, startled
some with what appeared to be a try at a
British acoent, But no matter. Margaret
Thatcher was in the inner sanctum of power,
surrounded by old chums from sumnmits and
Star Wars, there only to administer her mas-
give doses of adulation. Naturally, the lady
who had ruled Britain for the last eleven and
a half years gave as good as she got, extol-
ling America as “a can-do, will-do soclety,”
anhd she heaped praise upon early Americans
a8 model soclal Darwinists for freedom:
“gelf-selected . .. there were no subsidies
here.”

Then suddenly the spell was broken. One of
the heroes of the day, Secretary of Defense
Dick Cheney, the unflappable hand that
urged boldness in launching and guiding
Desert Storm, actually uttered the unspoken
name: John Major. It was Inadvertent yet to-
tally appropriate to invoke the leader of our
greatest Gulf ally, bat how oould he? So
what I{f the new prime minister was Mrs,
Thatcher’s handpicked cholce? She gave no
indication of distress, of course, but that
mention jolted more than few to focus on the
ghastly fate that had befallen her only a few
months before. Remarked one guest, “It was
as if he had spilled something dirty on the
tablecloth.'

Even when life was beantiful now it was
cruel, Exoeedingly 80. As usual, Mrs. Thatch-
er’s son, Mark, was part of the problem. Now,
while acting as her personal manager as she
planned a new career in international rela-
tione, he was facing a fire storm of ctiticiem
from her friends and former advisers that
would erupt before long in a Sunday Times of
London headline: “MARK IS WRECKING
YOUR LIFE.”

To add insult to injury, while Margaret
Thatcher was polishing off her chocolate
mint souffle with President Bush, and
peering across the roses to British golfer
Nick Faldo, and even at the very moment
when the president was saying that “‘she de-
[ined the eesence of the United Kingdom”
one of the safest Conservative seats in Brit-
ain—Ribhle Valley—was going down to de-
feat in a striking by-election upset. And it
was all being blamed on Margaret Thatcher
and her legacy, the hated poll tax.

Let the longest-serving British prime mip-
ister in this century eat cake in America, At
home Margaret Thatcher was eating crow,

“The pattern of my life was fractured,”
Mra. Thatcher sald the next day in the resl-
dence of the British ambassador, referring to
her surprise resigoation and removal from
offlce. Dressed in a orisp, spring suit and her
ubiquitous pearls, she plumped all the pll-
lows on the sofa In the decorous drawing
room, then sat down and balanced a por-
celain teacup in the palm of her graceful
hand. She chose her words carefully: “It’s
like throwing a pane of glass with a com-
plicated map upon it on the floor,” sbe said,
“and a&ll habits and thoughts and aectiops
that went with it and the staff that went
with ik . . . You threw it on the floor and it
shattered.”” And the pieces? Margaret
Thatcher's eyes blased. “You couldn't piek
up those places.”
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Thatcher also dropped by the United Nations
and had a ““very lively ding-dong" about the
Eurds and the Gulf with Javier Pérez de
Céllar and other U.N. heavies.

“She's invigorated, in very good form,”
gays John O'Sullivan, but *‘she wishes she
were in office.” And yet, he says, “when she
was in power there were always con-
straints—she couldn’t develop a positive
agenda. With the reception she received from
that Washington speeoh, she realized she
could be thig new world flgure—a female Kis-
ginger,” he enthuses. “There are stjll rem-
pants of official eaution, but I could see her
shaking it off. In another six months she’ll
be unrecognizable. She’ll get more out-
gpoken.”

That's just what many Conservatives in
Britaln fear most. Already Major’s govern-
ment has begun to dismantle the poll tax
and increase child benefits. That old consen-
sus is rearing its equitable head. For Mar-
garet Thatcher that’s roughly the equivalent
of making Jesse Jackson the head of the Kn
Klux Klan. Already, it is sald, she has taken
to calllng Major's government ‘‘the B team.”

Reports are now circulating that, in addi-
tlon to a visit with Gorbachev in May, she
will make & triumphant appearance—as a
sort of Britannia-on-a-ohariot symbol—at
pezt year's Republican convention. ““There’s
no shortage of people who would love to en-
tertaln her,” says her close f(riend and
former minister Cecil Parkinson, ‘But that's
not a career, is it?

“She's going through a period of enormous
boredom.™ says Lord Hesketh. Nevertheless,
royaiists like Hesketh maintain, one must
pever count Margaret Thatcher out. “‘She
was destroyed by the poll tax and her views
on Europe. The chattering classes—the
medla, the dons, the Pinters—they all hate
her, they loathe her. They are unable to have
sarfous thoughts about what she's done,
what she’s achieved. They're absolutely
blinded by their hatred. Because they don’t
llke her they say she's gone. Exit, stage
right. That’s & great advantage to her.”

*If she aspires to be an Influence in British
politics, and I think she does,' says Robert
McFarlane, “there is a need for a pause. If
ghe'll just tap her foot for a while, they'il
come her way, They’ll realize what a giant
she is.”

“My role now is to go round the world say-
ing, prepounding, what 1 believe in, and to
help those reaching ont to democracy,” Mrs.
Thatcher deolares. In the U.8., she’s already
got millions on her side, Deep in Orange
County, the denizens are still talking about
the penetrating speech they recentiy heard
from her, “After all,” said one metron, “she
is the most powerful woman who ever lived.”

For Margaret Thatcher, at least there'll al-
ways be an Amerioa.

REMEMBERING JOHN FRANKE: A
LIFETIME DEDICATED TO PUB-
LIC SERVICE

Mr. DOLE. Mr. President, as U.3.
Senators, we often have the oppor-
tunity to rise to offer kind words or
good news about the outstanding peo-
ple of our State. Today, however, I rise
to pay respect to a man who will be
missed by all in Kansas, John Franke,
Jr. passed away July 3, 1981, John dedi-
cated his life to making a difference for
his community, his State and his coun-
try. He brought a special brand of en-
thusiasm and dedication to his work,
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John and his wife, Midge, were some
of my earliest supporters, and I will
never forget their loyalty and friend-
ship. They were always there when I
needed them. When I first ran for the
U.S. Senate in 1968, they opened up
their home and their hearts to help, in-
troducing me to their friends and to
Johnson County.

John started his career in local gov-
ernment in Merrlam, KS. He first
served on the Merriam City Council
from 1965-70 and was then elected
mayor in 1971-72. He served as a John-
son County Commissioner from 1973-81.

In 1981, John was appointed regional
director of the Environmental Protec-
tion Agency for Region VII in Kansas
City. He and Midge moved to Washing-
ton, DC, where he was appointed Dep-
uty Assistant Secretary for Adminis-
tration for the U.S. Department of Ag-
riculture in 1982 and subsequently as
an Assistant Secretary from 1983-89.

Franks was appointed in 1985 by
President Bush as Director of the Fed-
eral Quality Institute. He also served
as Vice Chairman of the President’s
Council on Management Improvement
and as Chairman of its Government Op-
erations Committee.

Though John came to Washington,
DC, he kept strong roots in Kansas. No
one loved Kansas more than John
Franke.

He will especially be remembered by
his family, his wife, Midge, his three
sons, Michael, John, and Robert, his fa-
ther John Franke, Sr., and a host of
friends and colleagues throughout the
Nation.

REGARDING VOTES ON THE CRIME
BILL ON MONDAY, JULY 8

e Mr. MURKOWSKI, Mr. President, I
regret to inform my colleagues that I
will be unable to participate in votes
occurring in the Senate on Monday
July 8, 1991, My absence is necessitated
because I will be with the Secretary of
Energy, Adm. James D. Watkins, in my
State of Alaska.

Secretary Watkinsg is traveling in
Alaska, at my invitation, to meet with
community, business and State govern-
ment leaders, and to view firsthand the
oil exploration and production initia-
tives that form the cornerstone of the
President’s national energy strategy.
In addition, the Secretary’s trip offers
Alaskans the opportunity to discuss
with the Secretary the many issues of
national importance that are currently
pending before the Department of En-
ergy.

Ml_rr. President, let the record reflect
that had I been present I would have
voted nay on the Biden motion to table
the Rudman amendment to the crime
bill.e .

TERRY ANDERSON

Mr. MOYNIHAN. Mr. President, I rise
to inform my colleagues that today

marks the 2,305th day that Terry An-
derson has been held captive in Leb~
anon.

THE CLARENCE THOMAS
NOMINATION

Mr. DANFORTH. Mr. President, 1
week ago today, while attending a
meeting with the mayor and the city
council in St. Joseph, MO, I received
word that there was a phone call from
the President in Kennebunkport. By
the time I got to the phone I was told
that the President had already started
the press conference, at which he an-
nounced that Judge Clarence Thomas
of the U.8. Court of Appeals for the
District of Colunbia was going to be
nominated to be a Justice on the Su-
preme Court of the United States. I can
gay that very seldom In my life has a
more exciting event happened to me. It
was a tremendous personal thrill to get
this word from the administration be-
cause my own experience with Clarence
Thomas goes back some 17 years.

Seventeen years ago, when Judge
Thomas was a third-year law student
at Yale law school, I interviewed him
for a job in my office when I was attor-
ney general of Missouri. I remember
being very impressed with him at that
time and I did offer him a job in the at-
torney general’s office. He accepted the
job offer and he came to Jefferson City
and he worked with me for 2 years or
80.

Then, after I came to the Senate in
the late 1970°s, once agaln I asked Clar-
ence Thomas to come to work for me
and he came to Washington. At that
time he had been a member of the legal
staff at Monsanto Co., headquartered
in St. Louis. He left his job in the pri-
vate sector and he came to work for me
here in Washington as a legislative as-
sistant.

S0 I have twice been in the position
of employing Clarence Thomas. Twice
in two different capacities he has
worked for me. And I have kept track
of him ever since. I have seen him sev-
eral times every year. I have had a
number of opportunities to speak with
him and find out what is going on in
his life in the various important jobs
he has had since he left my employ-
ment back around 1980 or 1981 or so.

I know Clarence Thomas very well,
and because of my personal knowledge
of him, I was particularly excited—
thrilled, really—to receive word from
the President that Clarence Thomas
would be nominated to the Supreme
Court of the United States.

Mr. President, I think Clarence
Thomas brings to the Supreme Court a
very valuable perspective. I know there
has been a lot of comment that maybe
this is some quota program on the part
of the President. I cannot put myself in
the mind of President Bush but I can
gay this: That I believe that in the Su-
preme Court of the United States it is
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Important for the Justices to represent
a breadth of experience. I do not think
that in the Supreme Court we want
simply breathing brains, disembodied
minds who, in computer-like fashion,
apply the precedents to a particular
case.

A Justice's reading of the law is
bound to be read through the perspec-
tive, the glasses of a lifetime of experi-
ence and Clarence Thomas® experience
in life iz unusual, particularly in the
Supreme Court. A person who was
raised in poverty, a person who did not
know indoor plumbing until he was 7
years old, a person raised by his grand-
parents who were illiterate, who was
taught the value of hard work, who was
put through the Catholic schools in Sa-
vannah, GA, and eventually on to Holy
Cross and then Yale Law School.

Clarence Thomas is the beat Clarence
Thomas that he can possibly be. He has
made the most of what he was given in
life. And I think that that is a valuable
perspective to bring to the Supreme
Court of the United States.

Many people have speculated as to
what kind of justice Judge Thomas
would be. Many people have indicated
that in the confirmation proceedings
they plan to try to flnd out how he
would vote on this issue or that. Presi-
dent Bush has stated that he did not
ask Judge Thomas to predetermine
how he would hold in any particular
cagse. And I think that it would be 1m-
proper to do so. I think that it is im-
proper to try to have a marked Justice
on the Supreme Court of the United
States.

But I can say from having known this
man for 17 years, that if anyone thinks
that Clarence Thomas is absolutely
predictable, if anyone thinks that Clar-
ence Thomas is a predetermined vote
on any particular issue, that individual
does not know Clarence Thomas. The
President sald at Kennebunkport, ME,
that Clarence Thomas is flercely inde-
pendent. He i8 one of the most inde-
pendent people I have ever known. He
calls them a8 he sees them, and that
was certainly true when he worked for
me, both in the attorney general’s of-
flce and here in my Senate office in
Washington.

He was never a person who would be
pigeonholed into any particular cat-
egory, and I believe that on the Su-
preme Court of the United States, he
would be that kind of Justice. He
would call them as he sees them. His
issues would not be predetermined. He
would not attempt to shove his own po-
11tical philosophy into any particular
case which he was deciding. But he
would be a person who would view the
law through the window of his own
time experience. He is a person and
would be a Justice who wpuld have
great empathy for the ordinary person.
In many ways, Mr, Prasident, Clarence
Thomas is the people’s nominee for the
Supreme Court of the United States.
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I have told Judge Thomas that I
would do absolutely everything I can
to try to assure his confirmation by
the Senate, and I plan to do that, and
maybe the best thing I can do is main-
tain a low visibility. I do not know.
Whatever 1t takes I will do for Clarence
Thomas. I believe in this person as a
human being, I believe in the excel-
lence of his ability, and I believe he
would make a splendid member of the
Supreme Court.

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER (Mr.
AKAKA). Morning business is closed.

VIOLENT CRIME CONTROL ACT

The PRESIDING OFFICER. The Sen-
ate will now resume consideration of 8.
1241. The clerk will report.

The assistant legislative clerk read
as follows:

A bill (8. 1241) to control and reduce vio-
lent crime.

The Senate resumed consideration of
the bill.

The PRESIDING OFFICER. Under
the previous order, the Senator from
New Hampshire [Mr. RUDMAN] is recog-
nized to offer an amendment relative
to police, on which there shall be 1
hour of debate, equally divided in the
usual form.

The Senator from New Hampshire.

Mr. RUDMAN. Mr. President, let me
state what I believe to be the par-
liamentary situation. It is my under-
standing that there will bhe 1 hour
equally divided between the distin-
guished chairman of the committee,
Sengtor BIDEN, and myself. At the con-
clusion of that, there will be a moticn
to table. Then the amendment will be
laid aside, and other business will take
place. At 7 p.m. this evening there will
be a vote on the Biden motion to table
the Rudman amendment.

Do I state that corectly?

The PRESIDING OFFICER. The Sen-
ator is correct.

AMENDMENT NO. 518
(Purpose: To provide authorizations to local
law enforcement personnel (o oombat
drugs and crime)

Mr. RUDMAN, Mr, President, I send
an amendment to the desk and ask for
its immediate consideration,

The PRESIDING OFFICER.
clerk will report.

The assistant leglslative clerk read
as follows:

The Senator from New Hampshire [Mr.
E!’illeMAN] proposes an amendment numbered

Mr. RUDMAN, Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is s0 ordered.

The amendment is as follows:

The
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On page 8, after line 22, insert the follow-
ing:

“SEC, 104. GRANTS FOR STATE AND LOCAL LAW
ENFORCEMENT.

(a) FINDINGB,—Congress flnds that—

(1) State and local police officers are on
the front lines of the war against drug-relat-
ed and other violent crimes;

(2) State and 10cal police offloers are di-
rectly knowledgeable of the particular prob-
lems of crime in their districts, and of the
way t0 best address these problems; and

(3) the most effective way to combat drng-
related and other violent crime in the streeta
is to increase the number of law enforcement
personnel operating at the state and local
levels of government.

(b) GRANTS.—The Attorney Genersl, acting
through the Director of the Bureau of Jus-
tice Assistance, is authorized to make grants
to State and local law enforoement agencies
for the purpose of combatting drug-ralated
and other violent crimes. Such grants must
be used to supplement and not supplant ex-
1sting resources. Grants may be awarded
only for direot personnel coste assooiated
with employing law enforcement oificers.

{c) ALLOCATION.—Of the total amounts ap-
propriated for this section, there shall be al-
located to each State and local unit of gov-
eroment an amount which bears the eame
proportion to the total amount appropriated
as the the amount of enforcement officers
employed in such state or local unit of gov-
ernment as of June 1, 1991, bears to the total
number of law enforoement officers em-
ployed in the United States as of June 1,
1991.

(d) DEFINITIONS.—For the purpose of thia
section—

(1> the term “law enforcement agency
means any agency of the District of Colum-
bia, any of the several states, or unit of gen-
eral local government, including & county,
township, oity or political subdivision there-
of, whioh employs law enforcement officers,
and has as 1ts primary mission iaw enforce-
ment; and

(2) the term “law enforgement officer”
mean any officer of the District of Columbia,
any of the several states, or unit of general
local government, including a ¢ounty, town-
ship, city or political subdivision thereof,
who iz empowered by law to conduct inves-
tigations of, or make arrests because of, of-
fenses against the United Btates, the Die-
trict of Columbia, a state, or a unit of gen-
eral looal government.

(&) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated
$2,206,500,000 for fiscal year 1992 and such
sums as are necessary for fisoal year 1993,
19, and 1985 to carry out this section.”

On page 78, strike lines 1 through 24,

On page B6, strike line 3 and all that fol-
lows through page 114, line 10.

On page 122, strike line 3 and all that fol-
lows through page 124, line 13.

On page 158, atrike line 20 and all that fol-
lows through page 167, line 8.

On page 168, strike line 18 and all that fol-
lows through page 175, 1ine 11.

On vage 178, strike lines 10 through 23.

On page 180, strike lines 5 through 15.

On page 182, strike 1ine 1 and all that fol-
lows through page 185, line 4.

On page 187, strike line 1 and all that fol-
lows through page 182, line 13,

On pags 219, strike line 12 and all that fol-
lows through page 220, line 13,

Mr. RUDMAN, Mr. President, I ask
unanimous consent that Senator CocH-
RAN of Mississippi be added as a ¢o-
sponsor of this amendment.



July 9, 1991

gaged in the Defense and Space Talks for six
years and remaln committed to their future.

v

The United States continues to offer a
mechanism, the U.S. Defense and Space
Treaty, to permit deployment of defenses bs-
yond the ABM Treaty following three years
discussion of speoific measures for impls-
menting a cooperative transition. Such a
process of negotiation and discussion of con-
crets measurea I8 far preferable to with-
drawal from the ABM Treaty under the su-
preme intaresta provision found in Article
XV of that Treaty. The U.8. approach {8
measured, reasonable and appropriate.

We also understand full well that the nego-
tiated cooperative transition we seek cannot
he built in & vaouum but requires a sound
fousdation of trust. Therefore, another U.S.
approach in the Defense and Space Talks is
epsuring predictabillty in the development
of the U.S.-Soviet strategic relationship
which has up to now been characterized by
secre0y. In contrast, openness makes the
sirateglo relationship predictable, averting
miscalculation and technological surprise,
and thus ie atabilizing.

To encourage openneas, the United States
has propoeed a number of prediotability
measures designed to creats a better under-
standing of strategic ballistic missile defense
activitles as early as the research stage—
years before the appearance of advanoced de-
fenses in the field, These U.8. measures in-
dlude annual exchanges of data, meetings of
experts, briefings, vigita to laboratories, ob-
servations of tests, and ABM test satellite
notifloations.

As a demonstration of the U.8. approach

and commitment to openness, at the Wyo-.

ming Ministérial in September 1989, Sec-
retary of State Baker invited a group of So-
viet experta to visit two U.8, laboratories
conducting SDI research. In December 1989,
ten Soviet experts visited the Alpha Chemi-
cal Laser at the TRW facillty at San Juan
Capistrano, California, and the BEAR Nen-
tral Particle Beam Experiment at the Los
Alamos National Laboratory, New Mexico.
The Soviet guesta saw hardware up close and
had an opportunity to esk questions of U.8.
sojentists conduoting the researoh.

To contlhue the momentum, Secretary
Baker took further initiatives. In the spring
of 1290, the United States proposed that the
U.8. and Soviet Union conclude a free-stand-
ing executive agreement on these matters.
Later in 1990, the U.S. proposed pilot imple-
mentation of U.8. predictability measures—a
“trial run.” And last Fall, the U.8. proposed
that the two sides conduot ‘‘dual pilot imple-
mentation—the United States would dem-
onstrate ita proposed predictabllity meas-
ures, and the BSoviet Union would dem-
onstrata its measures.

The United States remalns commitied to
reclprocal openness in this area which we be-
lieve would be inherently stabilizing, con-
sistent with the developing trends in U.S.-
Soviet relations., We also believe that early
conclusion of a {ree-standing predictability
measures agreement would afford us the op-
portunity to build greater trust upon which
we could construct even greater suoccesses in
the Defense and Space Talks.

vl

With the proliferation of ballistic missile
technology growing near Soviet Borders, and
with our GPALS plan, the United States be-
lisves Bovlet attltadea should evolve to per-
mit defenses agalnst mutual concerns. Al-
though to date thers has been no shift in the
official Soviet positlon on the deployment of
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defenses beyond the narrow limits of the
ABM Treaty, we oontinue to see evidence of
an internal Soviet discussion over the role of
ballistic missile defenses. In addition, mie-
sile defense 18 more consistent with the new
Soviet emphasis on ‘‘defensive dootrine.”
Thus, Incentives exist for the Soviets to join
with us to explore constructive measures to
ocounter emerging threate,

The changes in the international environ-
ment, the lessonsa learned from the Guif War,
the improvement in U.8.-Soviet relations,
and the shift to a defensive dootrine in the
Soviet Union all should encourage our Soviet
colleagues to consider relaxation of ABM
Treaty constrainta to meet mutual concerns.

There i8 considerable reason for optimism
in the Defense and Space Talks. Here in Ge-
neva, following the signing of the START
Treaty, Presidents Bush and Garbachev, in
their June 1990 Washington Joint Summit
Statement, committed the U.8, and USSR to
seek an “‘appropriate relationship between
strategic offenses and defenses.” This is a
good sign. Soon, the United Btates and the
Soviet Union will begin to construct this
new regime that could permit greater reli-
ance on defenses. This commitment should
enable the sides to build upon improving re-
lations and achieve sucoesa in future Defense
and 3pace Talke to deal cooperatively with
the evolving international envircnment.

I hope to report great suocess to you the
next time we meet. Thank you.

NOMINATION OF CLARENCE
THOMAS

Mr. DOLE. Mr. President, there will
be a lot of attention focused on the
nomination of Clarence Thomas to be a
Justioe of the U.8., Supreme Court.

I had met Judge Thomas hefore, but
again on yesterday many of us had an
opportunity to have a brief meeting
with the nominee and discuss strategy,
if you will, or at least discuss how to
proceed. I understand he will be meet-
ing this morning with the distin-
guished chairman of the Judiciary
Committee and the distinguished rank-
ing Republican member of that com-
mittee, Senator THURMOND.

Mr. President, as the grandson of a
sharecropper in the segregated South,
the young Clarence Thomas was con-
stantly reminded that the American
dream was a white man’s dream—never
to be realized, never to be shared, by
thoze Americans whose skin happened
to be a different color.

Despite a childhood of poverty and
Jim Crow, Clarence Thomas rejected
the easy path of resignation, relent-
lessly pursuing—instead—the more dif-
ficult road of hard werk and a commit-
ment; to excellence.

As an assistant attorney general for
the State of Missouri, as Chairman of
the Equal Employment Opportunity
Commission, and, now, as a distin-
guished memher of the D.C. Court of
Appeals, Clarence Thomas has indeed
compiled an impressive record of public
gservice achievement.

This record speaks for itself, and in
fact, has been praised by none other
than the Washington Post, which has
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cited Clarence Thomas' ‘‘quiet but per-
sistent leadership’’ of the EEOC,
DONT POLITICIZE THE CONFIRMATION PROCESS

Unfortunately, Mr. Presidenf, some
of the politically correct litmus-testers
here in Washington want to deny the
fulfillment of Clarence Thomas’ all-
American dream, not because he lacks
the talent or the drive, but because he
is a successful black man who also hap-
pens to be a Republican and a conserv-
ative,

Before his confirmation hearings
even begin, these litmus-testers would
expeot Judge Thomas to go beyond ex-
planations of judicial or legal philoso-
phy and answer specific questions
about specific cases that may come be-
fore him as a sitting member of the Su-
preme Court sometime in the future.

If the answers are not the correct
ones, if Judge Thomas does not mark
the right hox, then he should not be
confirmed—or 80 the reasoning goes.

Needless to say, this litmus-test ap-
proach has been rejected by anyone
who 18 serlous about maintaining the
independence of the Federal judioiary.

As former Chief Justice Warren Burg-
er recently cauticned, and I quote:

No nominee worthy of confirmation will
allow his or her position to become fixed be-
fore the issues are fully defined * * * before
the SBupreme Court with all the nuancea that
aoccompany & oonstitutional case. Presidents
and legislators have always had platforms
and agendas, but for judges the only agends
should be the Constitution and laws agree-
able with the Constitution.

Mr. President, the Senate should
heed the former Chief Justice's advice
and resist the temptation of transform-
ing Federal judges into politicians.

Federal judges should judge oniy
from the Federal benoh.,

They should not, and must not, pre-
judge cases from the bench of a Senate
confirmation hearing.

Clarence Thomas understands this,
but he also understands real-life people
with real-life problems.

He will be a people’s Justice, com-
mitted to the rule of law, but equally
committed to the cause of justice for
all Americans.

Mr. President, Clarence Thomas has
succeeded 1n putting Pinpoint, GA, on
the map.

And I have no doubt that he will
leave his mark on the Supreme Court
when confirmed by the U.S. Senate, the
sooner, the better.

RESERVATICN OF REPUBLICAN
LEADER TIME

Mr. DOLE. Mr. President, I reserve
the remainder of my time.

The ACTING PRESIDENT pro tem-
pore. Without objection, the leader’s
time is reserved.

Mr. DOLE. Mr. President, I suggest
the absence of a quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.
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these people and in the way of commu-
nicating any orders to land and how
they might be carried out.

I thank the Chalr.

The PRESIDING OFFICER. The
Chalr recognizes the Senator from Mis-
sissippi [Mr, COCHRAN].

Mr. COCHRAN. Mr. President, I
thank sincerely my distinguished
friend from Ohio for his comments and
inquiries. His expertise as a pilot and
experience In aviation is well known
around the world. His observations and
comments I think are very helpful in
our understanding of some of the prac-
tical implications of the law of this
kind of regulation that might be issued
and implemented.

So I am joining with him in commit-
ting myself to the Senate to also follow
carefully the writing of these regula-
tions and to consult with others so as
we go through this process to be sure
that the rights of innocent pilots and
others who might have a reason to be
flying aircraft in a lawful way, not
committing any crime at all, would be
taken into account in the writing of
the regulations so that those rights
will be safeguarded completely. I thank
the Senator very much.

Mr. President, to further clarify and
explain the amendment, in January of
this year, President Bush submitted to
the Congress his national drug control
strategy for 1991. This is the third such
report since the oreation of the Office
of National Drug Control Policy in
1988. This report recognizes that ‘‘pre-
vention is the only answer in the long
run, but in the short run, increased
interdiction, international, and law en-
forcernent efforts are necessary” in the
continuing battle against illegal drug
use,

The amendment I have offered will
help meet the goals of the President’s
strategy. It will give the Coast Guard
increased authority in drug interdic-
tion efforts. It will create criminal and
civil penalties for refusing to heed
Coast Guard iInstructions to land a
plane or to allow the Coast Guard to
board a vessel at sea if drug smuggling
is suspected. In effect, it will give the
Coast Guard authority to use methods
of drug interdiction that are currently
employed by the Customs Service, My
amendment would also allow the Coast
Guard to be more involved in coordi-
nating efforts with foreign countries
and with international organizations.

Mr. President, while these are not
major issues on their surface when
compared to amendments on the death
penalty or other issues we have de-
bated on this bill, the connection of the
illegal drug trade to violent crime is
indisputable, and every effort we make
to inhibit the illegal distribution of
drugs is a step toward reducing violent
crime.

A 1989 survey of 23 major cities con-
ducted by the National Institute of
Justice found that 73 percent of the
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men arrested in those cities on robbery
charges tested posgitive for drugs at the
time of arrest; the corresponding figure
for women was 75 percent. When ar-
rests were made on murder charges in
these cities, 57 percent of the men and
46 percent of the women arrested tested
positive for drugs. For ageravated as-
sault arrests, 55 percent of the men and
53 percent of the women tested positive
for drugs. And on sex offenses, includ-
ing rape, 44 percent of the men tested
positive for the presence of drugs in
their system.

Mr. President, these statistics are
one indication of the influence of drugs
in the commission of violent crime.
But where do these drugs come from?
One hundred percent of the cocaine
supply in the United States is imported
from other countries. In 1990, between
375 and 545 metric tons of oocaine came
across our horders; 101 tons of that was
seized by law enforcement authorities,
leaving hundreds of tons of cocaine to
infiltrate our society. The estimated
value of the cocalne that made it to
our streets: $26 to $44 billion.

While we must improve our efforts to
reduce the demand for drugs, we must
also look to ways to let drug oriminals
know that if they pursue their trade,
they will be apprehended and held ac-
countable for their actions.

Under the leadership of President
Reagan and now President Bush, the
United States has developed an expan-
sive web of law enforcement mecha-
nismeg designed to impede the invasion
of illegal drugs into our country. Thig
amendment will provide one more ob-
stacle to those who might otherwise
evade our drug interdiction efforts.

The PRESIDING OFFICER. The Sen-
ator from Mississippi retains the floor.

Mr. COCHRAN. Mr. President, I know
of no other Senators seeking recogni-
tion to speak on the amendment.

May I inquire if there is time remain-
ing under the order?

The PRESIDING OFFICER. There is
no time agreement on this particular
amendment. Is there additional de-
bate?

If not, the question occurs on amend-
ment 455 offered by the Senator Irom
Mississippi. The question is on agree-
ing to the amendment of the Senator
from Mississippi.

The amendment (No. 495) was agreed

to.

Mr. COCHRAN. Mr. President, I move
to reconsider the vote,

Mr. GLENN. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

Mr. GLENN. Mr. President, I suggest
the absence of a quorum,

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. THURMOND. Mr. President, I
ask unanimous consent that the order
for the guorum call be rescinded.
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The PRESIDING OFFICER. Without
objection, it is so ordered,

Mr. THURMOND. Mr. President, I
ask unanimous consent to speak as if
in morning hour.

The PRESIDING OFFICER. Without
objection, it is so ordered.

————

THE CLARENCE THOMAS
NOMINATION

Mr. THURMOND. Mr. Pregident, I
was pleased to meet this morning with
President Bush’s nominee, Judge Clar-
ence Thomas, who has heen chosen to
serve as an Associate Justice of the
U.8. Supreme Court. I was impressed
with his intellect and keen knowledge
of the law, He is a dedicated and prin-
cipled individual who would be an out-
standing addition to the Court.

Judge Thomas has an eminent back-
ground which I believe will serve him
well ag an Associate Justice of the Su-
preme Court. He was born in Pinpoint,
GA, on June 23, 1948, and moved to Sa-
vannah where he was raised by his
grandparents. In his youth, Judge
Thomas overcame difficult economic
conditions and excelled in his studles.
He later attended the Immaculate Con-
ception Seminary for 2 years before
transferring t¢ Holy Cross College
where he was a member of the Honors
Program, graduating in 1971, In 1974, he
graduated from Yale Law School, one
of our Nation’s top schools.

In addition to his impressive aca-
demic¢ background, Judge Thomas has
practical experience which will be help-
ful to him in this position. Following
law school, Judge Thomas worked for
Senator DANFORTH, then the attorney
general for the State of Missourl, as an
asgistant attorney general. He rep-
resented the State before the trial
courts, appellate courts and the Su-
preme Court of Missourl on matters
ranging from taxation to criminal law.
From 1977 to 1979, he worked for the
Monsanto Co. handling general cor-
porate matters such as antitrust, con-
tracts, and governmental regulation,

In 1979, he again went to work for
Senator DANFORTH as a legislative as
sistant, responsible for issues relating
to energy, environment, Federal lands
and public works. President Reagan
nominated Judge Thomas in 1981, to
the position of Assistant Secretary for
Civil Rights for the Department of
Education. In 1982, he was nominated
by President Reaganh to be the Chair-
man of the U.S. Equal Employment Op-
portunity Commission where he served
before being nominated to the circult
court.

As well, I believe it is worth noting
that the Senate overwhelmingly voted
to confirm Judge Thomas' nomination
to the circuit court.

Mr. President, now that Judge Thom-
as has been selected to serve as an As-
sociate Justice of the Supreme Court,
there are those who would urge his re-
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jection based solely on a preconcieved
notion of how he would rule on a spe-
clfic case which may come before the
court. I do not believe that it is appro-
priate to characterize Judge Thomas as
an unwavering ideologue who has made
up his mind about how he would decide
specific cases. To do so is unfair—un-
fair to Judge Thomas and the Amer-
ican public. Judge Thomas’ background
indicates that he will be sensitive to
those individuals who will have their
cases decided by the highest court in
this Nation. As well, Judge Thomas is
a young man, and once confirmed, will
gerve for many years on the Supreme
Court. His fate should not hinge on any
particular issue, when over the years
he will rule on hundreds, possibly thou-
sands of issues.

In closing, Judge Thomas acknowl-
edges that he has been a benefloiary of
the diligent work of individuals such as
Justice Marshall and of others involved
in civil rights efforts. I do not belleve
Judge Thomas will undermine the
progress that has been made in this
area. To the contrary, I am confident
that Judge Thomas is honored to have
been nominated to serve in the seat oc-
cupied by Justice Marshall. Now that
President Bush has stated that he will
nominate Judge Thomas, the Judiciary
Committee and the full Senate will
begin to thoroughly examine his back-
ground and experience for this impor-
tant position. As we proceed with this
process, I look forward to a swift, fair,
snd oomprehensive review of his
record.

Mr. President, I yield the floor and
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. BIDEN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is 80 ordered.

VIOLENT CRIME CONTROL ACT

The Senate continued with the con-
slderation of the bill.

Mr. BIDEN. Mr. President, we have a
cloture motion filed, and as of 1 hour
and 4 minutes from now it would no
longer be in order to file first-degree
amendmente to this bill. To accommo-
date Senators who have interest in fll-
ing first-degree amendments and do
not have the time to get them in by 1
o'clock, I now ask unanimous consent
that the time for filing first-degree
amendments be extended until 4 p.m.
today.

The PRESIDING OFFICER. Is there
objection to the request by the Senator
from Delaware? If not, the time for fil-
ing flrst-degree amendments is ex-
tended until 4 p.m. today.
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RECESS UNTIL 2:15 P.M.

Mr. BIDEN. Mr. President, to bring
my colleagues and their staffs up to
date Senator THURMOND and I, along
with other interested parties sitting in
the leadership, believe there is a way
to deal with the most contentious
amendments remaining. There are over
T0 amendments that remain, and I sus-
pect by the time 4 o’clock arrives there
may be well above 70 amendments. So
we think we have an outline as to how
to proceed that would allow us to bring
to a conclusion debate on this crime
bill today. With the grace of God and
the good will of our neighbors, we will
make that.

But in order to gain approval of this
proposal, the Senator from South Caro-
lina and I have agreed on, we each be-
lieve it is appropriate for us to bring
this proposal before our respective cau-
cusges, which begin at 12:30.

Notwithstanding the fact we have
not proceeded on any amendment for
the iast 20 minutes to a half-hour and
aré not likely to proceed on any be-
tween now and 2:15, notwithstanding
that we will be able to make greater
progress on this bill than had we been
here voting the last hour and the next
2 hours, Mr. President, I ask—this has
been cleared by the leadership—unani-
mous consent that in order to accom-
modate the ability of Senator THUR-
MOND and myself to make our case to
each of the caucuses, the Senate now
stand in recess until 2:15.

There being no objection, at 11:58
a.m., the Senate recessed until 2:15
p.m.; whereupon, the Senate reassem-
bled when called to order by the Pre-
siding Officer [Mr. ADAMS].

Mr. GRASSLEY. Mr. President, I ask
unanimous consent to speak for 5 min-
utes as if in morning business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

THE NOMINATION OF JUDGE
CLARENCE THOMAS TO THE U.S.
SUPREME COURT

Mr. GRASSLEY. Mr. President, now
that the President of the United States
has nominated Judge Clarence Thomas
to the highest court of our Nation I
want to speak about that but more
from the standpoint of the Senate’s
role in the selection of a Supreme
Court Justice, now that President Bush
has nominated Judge Clarence Thomas
for the High Court.

The Constitution gives the President
the responsjbility for nominating can-
didates for the Federal judiciary. The
Senate role, spelled out in that same
clause of article 2, dealing with the
powers of the Executive, not the legis-
lative branch, is to ‘‘advise and con-
sent’’ to the nomination.

It i8 not the Senate’s responsibility
to second-guess, or substitute its own
judegment for that of the President. The
Framers envisioned that the Senate’s
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role would be to act as a check against
a President who appoints his political
cronles to life-tenured judicial posi-
tions. In faot, Alexander Hamilton, in
the Federalist Papers, wrote that the
advise and consent role “would be an
excellent check upon a spirit of favor-
itism in the President * * *

While the Constitution gives the
President the principle role in select-
ing judges for the Federal courts, in-
cluding the Supreme Court, our role is
to ensure that the candidates have the
intellect, integrity, and temperament
to serve in that high capacity particu-
larly the high capacity of the Supreme
Court. No, we are not here to bhe a rub-
ber stamp for the President’s nomina-
tions, but our inquiry should be fo-
cussed on the nominee's objective
qualifications.

Some of my colleagues have already
called for a litmus test on certain is-
sues. But I would remind my colleagues
of the deferential role the Senate has
played in recent nominations. During
the confirmation process for Justice
Sandra Day O'Connor in 1981, for exam-
ple, Senator BIDEN, now the distin-
guighed chalrman of the Judiciary
Committee, said;

We are not attempting to determine
whether or not, the nominee agrees with all
of ue on each and every pressing social or
legel issue of the day.

Senator BIDEN candidly continued:

If that were the test, no one would pass by
[the Judiciary]l committee, muoh less the
full Senate.

The senior Senator from Massachu-
setts (Mr. KENNEDY] during that pro-
ceeding was even more direct:

It is offensive to suggest that a potential
Justice of the Supreme Court must pass
some presnmed test of judicial philosophy. It
is even more offensive to suggest that a po-
tential justice must pass the litmus test of
any single-issue interest group.

And Senator METZENBAUM, during
the floor debate preceding the vote on
then-Judge O'Connor, stated:

I believe there 18 something basically un-
American about saying that a person should
or should not be confirmed for the Supreme
Court or should or should not be elected to
publio office based upon somebody’s view
that they are wrong on one issue.

Mr. President, a nominee cannot and
should not answer specific policy ques-
tions. A nominee cannot and should
not be asked to decide a case until that
case, with all of its particular facts,
presents jtself,

And most importantly, the American
people have nothing to fear from a
judge who practices judicial restraint.

That approach gives deference to the
more democratic branches of Govern-
ment, our own Congress of the United
States, and our own 50 State legisla-
tures. We are elected to make the dif-
ficult decisions on matters of broad
public policy. And, of course, we are ac-
countable to the pecple when we take a
stand, or if we fafl to take a stand. In
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regard to that, judges are not in that
sort of position.

I want to share some of my ohserva-
tiong about the worthy nominee the
President has sent to the Senate—
Judge Clarence Thomas.

Judge Thomas is not an unfamiliar
individual to many of us. We confirmed
him for the appellate court here in
Washington, DC, a little more than a
year ago. Before that, he chaired the
Equal Employment Qpportunity Com-
mission for some 7 years. He got his
professional start with our distin-
guished colleague Senator DANFORTH,
first in the Missourl Attorney Gen-
eral’s Office, and then here as a legigla-
tive asgistant. He came from a poor
home, a segregated oommunity, and
faced enormous obstacles. But Judge
Thomas had what others do not: The
support and love of his family, espe-
clally his grandfather, and dedicated
teachers who instilled in him the im-
portance of education.

Judge Thomas is a role model for all
Americans, and in many ways he rep-
resents the legacy of Justice Marshall.
Justice Marshall led the battle agalnst
segregation. Because of his work,
Judge Thomas attended some of the
finest academic institutions in this Na-
tion and has achieved great heights.

Some will argue that his conserv-
ative views put him at odds with Jus-
tice Marshall, but Justice Marshall’'s
legacy is also about diversity: No com-
munity, black or white, is monolithic.
And Justice Marshall’s fight for equal-
ity for black Americans has to encoin-
pasg the right of black Americans to
have their particular views on matters
of public policy. Judge Thomas should
not be penalized because he knows mi-
norities can succeed without the lib-
eral designed social-engineering so
prevalent in our society.

Mr. President, I will have questions
for Judge Thomas when he comes be-
fore the Judiclary Committee in Sep-
tember, I will reserve the right to
evaluate the nominee in light of all the
information that comes before us. But
as I sald in the previous Judiciary
Committee hearing on Judge Thomas,
he 15 a doer who has courageously de-
fied the establishment. Along the way
he may have ruffled some feathers, but
that is true of anyone who has attained
high achlevement. He is & man to be re-
gpected and admired.

——————

VIOLENT CRIME CONTROL ACT

The Senate continued with the con-
gideration of the bill,

The PRESIDING OFFICER. Who
gseeks recognition?

Mr. KENNEDY addressed the Chalr.

The PRESIDING OFFICER. The Sen-
ator from Magsachusetts,

Mr. KENNEDY. Mr. President, in a
moment, I intend to offer an amend-
ment on hehalf of myself and Senators
HATCH, BIDEN, D’AMATO, DECONCINI,
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SPECTER, GRAHAM, and KERRY. T'¢ move
the process forward, I will now briefly
describe the amendment to be offered.

This amendment would use up to $30
million in unexpended money from the
Customs Service asset forfelture fund
to support drug treatment programs. If
enacted into law, it would make a mod-
est, additional sum of money avallable
to activities that reduce the demands
for drugs, and thereby prevent crimes.

This bipartisan proposal does not
take a single dollar out of the hand of
law enforcement. Under current law,
money that the Customs Service does
not use for its own purposes reverts to
the General Treasury. I believe we can
make better use of this money to help
fight the war on drugs.

It is appropriate that some assets
seized from criminal defendants should
be used for drug treatment because
treatment reduces crime. Addicts who
complete a treatment program are five
times less likely to be arrested than
those who are not afforded treatment.

In a recent landmark study, the In-
stitute of Medicine concluded that
“treatment reduces the drug consump-
tion and other criminal hehavior of a
substantial number of people.”

The need for drug treatment services
has never been greater. Treatment is
available to only one in eight addicts
who need it. Tens of thousands of ad-
dictz languish on walting lists for
treatment programs, and many commit
crimes to support their addiction while
waiting for an opportunity to get help.

In effect, this amendment adds
money for the war on drugs and pro-
vides that a modest portion of the bil-
lion dollars seized each year under the
Federal forfeiture laws will be used to
prevent crimes through drug treat-
ment.,

We have been advised by the Congres-
sional Budget Office that this amend-
ment does not violate the Budget En-
forcement Act, and will not count
against the budget caps. This is the in-
tent of the sponsors of this amend-
ment.

I ask unanimous ¢onsent a ¢opy of
the CBO letter be printed in the
RECORD after my remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

Mr. KENNEDY, I am grateful that
the managers on both sides have indi-
cated a willingness to accept this
amendment, and I will withhold intro-
ducing the amendment until the floor
manager is present on the floor.

I yield the floor.

EXHIBIT 1
CONOGRESBIONAL BUDGET OFFICE,
Washington, DC, July 8, 1991,
Hon. EDWARD KENNEDY,
Chairman, Commiilee on Labor and Human Re-
sources, U.S. Senate, Washingion, DC.

DEAR MR. CHAIRMAN: At your request, the
Congressional Budget Office has reviewed a
proposed amendment to S. 1241, the Violent
Crime Control Act of 1991, This amendment
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would require that unobligated amounts In
excess of $156 million remaining in the Cus-
toms Forfeiture Fund at the end of each fig-
cal year be transferred to the Department of
Health and Human Services (HHS) and ex-
pended for drug treatment grants. Currently,
such amounte are deposited into the general
fund.

Based on informetion from the United
States Customs SBervice, it appears that be-
tween $29 million and $30 million in the Cus-
tomsg Forfeiture Fund will remain unobli-
gated at the end of fiscal year 1991, of which
$14 million to $15 million will be traneferred
to the general fund. Under the proposed
amendment, this $14 million to $15 million
would instead be transferred to HHS and
would result in additional direct apending of
$14 million to $15 million in fisoal years 1992-
194,

Because scorekeeping estimates have to be
oonsistent with the baseline projections,
however, CBO would estimate that the pro-
posed amendment would have no budgetary
impact in any fiscal year and that there
would bé no pay-as-you-go scoring under
Section 252 of the Balanoced Budget and
Emergency Deficit Control Act of 1085. CBO
has previously estimated its baseline projec-
tions that the full amounts deposited into
tha Customs Forefeiture Fund in each of the
fiscal years 1991-1996 will be obligated, and
chus that there will be no unobligated
amounts available for deposit into the gen-
eral fund. If there were unobligated funds in
excess of $16 million that were transferred to
HHS under this amendment, it would be re-
corded a8 a technical reestimate and would
not trigger any pay-as-you-go scoring by
CBOQ, Of course, the Office of Management
and Budget makes the ultimate decision on
pay-as-you-go scoring for the purpcse of de-
termining whether a sequester is necessary
in any particular year.

If you wish further detalls on this esti-
mate, we will be pleased to provide them.
The CBO staff contact is Mitchell Rosenfeld,
who can be reached at 226-2860.

Bincerely,
ROBERT D. REISCHAUER,
Director.

Mr. HATCH addressed the Chair,

The PRESIDING OFFICER, The Sen-
ator from Utah.

Mr. HATCH. Mr, President, I want to
compliment the distinguished Senator
from Massachusetts for this amend-
ment. He and I—and I think everybody
else in this body—realize that there is
not enough money heing spent on reha-
bilitation of drug users and drug abus-
ers.

We are doing a lot in this crime bill
to try to interdict the flow of drugs
and to try to use effective law enforce-
ment methods to bring down the force
of the law as hard as we can on drug
traffickers, kingpins, and other drug
POSSESBOrS.

The fact of the matter is that we are
never going to solve this probiem if all
we do is look at the supply side of the
equation. So, the distinguished Senator
from Massachusetts and myself are fil-
ing this amendment to make sure that
wé look at the demand side as well. We
must look at the rehabilitation of peo-
ple who suffer as a result of drug addie-
tion or drug overuse.

These asset forfeiture funds, thus far,
have been used for other purposes. But
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who offer the prospect of better Sino-
American relations. By the end of this
decade, China will no longer be ruled
by ite eight octogenarians led by Deng
Xlaoping. These leaders, who still re-
member vividly the Chinese civil war
and the cultural revolution, are ob-
sessed with the fear of disorder. Deng,
for example, apparently equates the
student idealists of 1989 with the vio-
lent bands of young people who
wrought havoc across China during the
cultural revolution, forcing Deng to
flee, and leaving his son paralyzed.

The next generation of Chinese lead-
ership will almost certainly be less
paranoid about the outside world and
less sensitive to any perceived slight to
Chinese sovereignty. For the present
rulers, the carving out of Western and
Japanese economio spheres in China
and the stationing of military expedi-
tionary forces there during the early
20th century were determinative events
of their childhoods. The Japanese inva-
sion, one of the cruelest of history,
consumed their youth. Even as sophis-
ticated a Chinese leader as former Pre-
mier Chou En-lai once told Henry Kis-
singer that Japan, the Soviet Union,
and the United States still had as their
ultimate aim the division of China.

Engagement with China will also en-
able us to support its burgeoning eco-
nomic reforms, and thereby induce po-
litical reforms, The economic reforms,
which were started in late 1978 by
Deng, have resulted in the privatiza-
tion of agriculture, the establishment
of thousands of market-based indus-
tries, particularly in the southern
coastal provinces, and the sending of
tens of thousands of students to learn
sclence and technology in the west.
Nearly half of China’s economy is now
run along free market lines.

The hardest-line element of the Chi-
nese leadership, led by Chen Yun, op-
poses these economic reforms. Follow-
ing Tiananmen Square, this faction
tried to roll back the reforms and in-
crease the central government’s eco-
nomic authority and tax revenues. But
it was blocked by a coalition of more
moderate Beijing and provincial offi-
cials, who has vested interests in the
reforms and knew they were necessary
for China to feed and employ its ever-
growing population—about 17 million
additional people a year. They appear
to have won the struggle over eco-
nomioc reforms. Even the hard-line Pre-
mier, Li Peng, promised at the last
Peoples’ Congress that the reforms
would be extended to the poorer inte-
rior provinces.

If the interior provinces are being
drawn toward the coast, the coastal
provinces, China’s economic¢c and popu-
lation heartland, are being drawn to-
ward the outside world. The southern
provinces of Guangdong, including the
city of Guangzhou, better known in the
West as Canton, are already tightly
linked with the Hong Kong-Macao re-
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gion. The province of Fujian is becom-
ing enmeshed with Taiwan. South Ko-
rea’s influence is beginning to extend
to the Shandong Peninsula. The Japa-
nese economy is also reaching into Chi-
na's provinces. In all these areas, local
leaders are becoming more assertive
and less willing to accept Beijing’s eco-
nomic dictates.

As evente in South Korea and Taiwan
have shown, we should not underesti-
mate the political changes that may
evolve out of economic reforms. Cracks
are already appearing in the totali-
tarian structure of Communist China.
In contrast with Beljing, provincial
leaders were relatively restrained in
dealing with the unrest of 1989. Many
Chinese dissidents were able to make
their way to freedom in Hong Kong
with the help of scores of their sympa-
thetic countrymen. The Communist
state’s propaganda is increasingly ig-
nored, even in the countryside. West-
ern dress and goods are pervasive; a
Western education is cherished. All of
these changes are revolutionary and
suggest that the old Communist China
is slowing dying.

We must hope that China’s hard-line
leaders see that the currents of history
are working against a totalitarian
state. Unlike a rudimentary, industrial
economy, a modern state i too com-
plex to be run by a small group of
central planners; it demands decen-
tralization and individual initiative. A
modern economy requires extensive
outside contracts for educating its
young, promoting trade, and obtalning
information. A modern state needs a
modicam of political support from its
educated citizens if they are to work in
a productive manner. A modern China
needs reform.

Chen Yun and his hard-line faction
are reportedly still opposed to eco-
nomic reforrn and remain deeply sus-
picious of the current economic con-
tracts with capitalist Asia and the
West. They managed to overturn sev-
eral plans to release Fang Lizhi, the
Chinese astrophysicist and spokesman
for political reform at Tiananmen
Square, who was a refugee in the Unit-
ed States Embassy for months. The
Chen Yun faction argued that China
would still face a series of endless de-
mands even if Fang were released, why
give into the Americans at all. They
believe that the West intends to smoth-
er the Communist regime in a web of
friendly contacts. While our ocurrent
policy may not be that coherent, its ul-
timate design is, indeed, to undermine
the Communist regime in such a man-
ner.

Mr. President, the extensive trade
China now has with the United States
gives ug an important tool to use in
fostering economic and political re-
form. The merchants and entre-
preneurs of the coastal provinces, and
the students and intellectuals of the
cities are China's hope and ours. We
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must use our economic leverage to help
them and to limit Chinese arms pro-
liferation and increase Chinese human
rights. We must continue to use that
leverage until the Beijing spring that
existed before the cruel night In
Tiananmen Square returns fully and fi-
nally to China’s capital.

RACE AND CIVIL RIGHTS

Mr. BRADLEY. Mr. President, this is
an open letter to President Bush. I
hope he will hear it and I hope the
American people will listen, too. I hope
this letter will put the issue of raoe re-
lations in a broader context than sim-
ply the Supreme Court nomination of
Clarence Thomas. I offer this letter
recognizing that when a black or white
American speaks about race one nec-
essarlly speaks for someone else of a
different race. That is awkward and
subject to misinterpretation, But si-
lence is worse,

DEAR MR, PRESIDENT: In 1988 you used ths
Willie Horton ad to divide white and black
voters and appeal to fear. Now, based on your
remarks about the 1991 Civil Righte Bill, you
have begun to do the same thing agaln, Mr.
President, we implore you—don’t go down
this path agaln. It’s not good for the coun-
try. We can do better.

Racial tension is too dangerous to exploit
and too important to {gnore. Amerioca yearns
for straight talk about race, but instead we
get code words and a grasping after an early
advantage in the 1992 eleotion. Continued
progress in race relations requires moral
leadership and a clear sighted understanding
of our national self-interest. And that must
start with our President.

There 18 a place and a time for politics.
The Willie Horton ad in your 1983 campaign
will be played and analyzed by political pun-
dits for years to come.

There is a place and time for leadership.
The place for leadsrship is here—for our peo-
ple, uncertain and divided once again on the
issue of race. And the time for leadership is
now,

So, Mr. President, tell ua how you have
worked through the issue of race in your own
life. I don’t mean speechwriter abstractions
about equality or llberty but your own life
experienoes. When did you realize there was
& difference between the lives of black people
and the lives of white people in America?
Where did you ever experience or see dis-
crimination? How did you feel? What did yon
do? What images remain in your memory?
Tell us more about how you grappled with
the moral imperatives embodied in race rela-
tions and how you olarified the moral ambi-
guities that necessarily are a part of the at-
titude of every American who has given it
any thought—any thought at all,

Do you believe silenoe will muffle the gun-
shote of rising racial violence in our citles?
Do you believe that brotherhood will be ds-
atroyed by candor about the obstacles to {ts
realization? Do you believe ignoring the divi-
sion between the races will heal it? If you
truly want it healed, why don’t you spend
some of the political capital represented by
your T0 percent approval ratings and try to
move our glacial collectlve humanity one
inch forward.

Mr. President, you say you're agalnst dis-
orimination. Why not make a morally
unambliguous statement and then back it up
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with action? At West Point you said you
“will strike at discrimination wherever it
exists.”” How will you do that and when? Why
not try to change the racist attitudes of
some Americans—even if they woted for
you—s0 that all Americans can realize our
1deals?

Mr. President, if these concerns are wrong,
please dispel them. Please explain the fol-
lowing basis for our doubt.

DQUBT ONE—YOUR RECORD

Back in 1964 you ran for the U.S. Senate
and you opposed the Civil Rights Aot of that
year. Why?

I remember that summer. I was a student
Intern in Washington, D.C., between my jun-
jor and senior years in college and I was in
this Senate chamber that hot surmmer night
when the bill paseed. 1 remember that roll
call. I remember thinking, ‘“America i3 a
better place because of this bill, All Ameri-
cans—white or black—are better off.” I re-
member the presidential election that sum-
mer too, when Senator Goldwater made the
Civil Rights Act an iesue in his campalgn. I
came to Washington that summer as a Re-
publican. I left as & Democrat.

Why did you oppose that bill? Why did you
g8y that the 1964 Clvil Rights Act ‘“violates
the constitutional rights of all people?'* Re-
member how America functioned in many
parts of the country before it passed? Sepa-
rate restrooms and drinking fountains for
black and white, blacks turned away from
hotels, restaurants, movies. Did you belleve
that black Americans should eat at the
kitchen steps of restaurancs, not in the din-
ing room? Whose constitutional rights were
being violatsd there?

Were you just opposing the Civil Rights
Bill for political purposes? Were you just
using race to get votes?

Did you ever change your mind and regret
your opposition to the Civil Rights Act? If
80, when? Did you ever express your regret
publioly? What is your regret?

When you say today that you're against
discrimination, I don’t know what you mean
becauee you have never repudiated or ex-
plalned your past oppositicn to the most
basie widening of opportunity for black
Americans in the 20th century, the Civil
Rights Act of 1964.

It sounds like you're trying to have it both
ways—lip service to equality and political
maneuvering against it.

What does you record mean? What have
you atood for?

DOUBT TWO—ECONOMIC REALITY

Mr, President, over the last 11 years of Re-
publican role the poor and the middle class
In America have not fared well. The average
middle income family earned $31,000 in 1977
and $31,000 in 1990. No improvement. During
the same time period, the richest 1% of
American familles went from earning $280,000
in 1877 to $549,000 in 1990. Now, how could
that have happened? How could the majority
of voters have supported governments whoee
primary achlevement was t0 make the rich
richer? The answer lies in the strategy and
tactics of recent political campaigns.

Just as middle claps America began to see
their economic interests clearly and to come
home to the Democratic party, Republicans
Interjected race into campaigns, to play on
new fears and old prejudices, to drive a
wedge through the middie class, to pry off &
large enough portion to win.

Mr. President, most Americans recognize
that In economioc policy Republicana usually
¥y to raward the rich, and Democrats nsa-
ally do not. 1 accept that as part of the lore
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and debate and rhythm of American politics.
What I cannot aocept, because it eats at the
oore of our sooiety, is inflaming racial ten-
sicn to perpetuate power and then using that
power to reward the rich and ignore the
poor. It is a reasonable argument, Over Mmeans
to say more for the wealthy 1s a price we pay
to “1ift all boats.” It i a cynical manipula-
tion to send messages to white working peo-
ple that they have more In cornmon with the
wealthy than with the black worker next to
them on the line, taking the same physical
risks and struggling to make ends meet with
the same pay.

Mr. President, I detest anyone who uses
that taotic—whether it is a Democrat like
George Wallace or a Republioan like David
Duke, The irony is that most of the people
who voted for George Wallace or David Duke
or George Bush beoause of race haven't bene-
fited economically from the last decade,
Many of them are worse off. Many have lost
jobs, health insurance, pension benefits.
Many more can’t buy a house or pay prop-
erty taxes or hope to send their c¢hild to col-
lege. The people whe have benefited come
from the wealthiest olass in America. So,
Mr. President, put bluntly, why shouldn’t we
doubt, your commitment, to racial justice and
fair play when we see who has benefited most
frorn the power that has been acquired
through sowing the seeds of racial division?

DOUBT THREE—YOQUER INCONSISTENT WORDS

We Americans held a special trust on the
issue of race. We fought one of the bloodlest
wars in history over 1lt—brother against
brother, state agalnst state, American
against Amerioan. Our communities and our
schoole and our hearts have been torn by the
issue. We have come too far, Mr. President.
We do not need to be torn further. Most
Amerioans who have absorbed our history
know the wisdom of Zora Neale Hurston’s
words that, “Race is an explosive on the
tongues of men.” Race is most especially an
explosive on the tongue of the
Presldent * * * or his men.

We have come too far. We need to be led
not manipulated. We need leadership that
will summon the best in us not the worst.

Yet you have tried to turn the Willie Hor-
ton code of 1988 iuto the quotas code of 1992,
You have sald that's not what you're doing
but as you eaid at West Point, “¥You can’t
put a glgn on a pig and say it’s a horse.”

Why do you say one thing with your state-
ment against disorimipation and another
with your opposition to American businesses
working with oivil rights groups to get a
oivil rights bill most Americans could be
proud of. Are you sending mixed signals or
giving a big wink to a pooket of the elector-
ate?

We measure our leader by what he says and
by what he deces. If both what he says and
what he does are destructive of racial har-
mony, we must conclude that he wants to de-
stroy racial harmony. If what he says and
what he does are different, then what he does
is more important, If he says different things
at different times that are mutually con-
tradictory, then we conolude he’s trying to
pull the wool over someone’s eyes.

Mr. President, you need to be clearer, so
that people on all sides understand where
you ate, what you believe and how you pro-
pose to make your beliefs a reality. Until
then, you must understand that an increas-
ing number of Americans will assume your
convictions about issues of race and dis-
c¢rimination are no deeper than a water spi-
der's footprint.
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DOUBT FOUR—YOUR LEADERSHIP

Raoial politics has an unseemly history in
America. For only about five decades of the
last 220 years have our politicians actively
tried to heal racial wounds. Slavery blighted
our ideals for nearly a century. Then a buarst
of hope from 1865 to 1876. Then nearly an-
other century of expleitation and inhuman-
ity including hareh and discriminatory
treatment of Hispanics and many other im-
migrant groups. Then from 1945 to 1980, an-
other burst of hope. Much was aocomplished
in this last period. But, all of ue deep in our
hearts know there’s more to do.

Demagogues—both white and black—seek
to deepen divisions. Misconoeptions grow.
Fears acoelerate. Outiandish egos thrive on
the misery of othera.

Both races have t0 learn to speak candidiy
with each other. By the year 2000, only 57%
of people entering the work force will be na-
tive born whites. White-Americans have to
understand that their children’s standard of
Uving 18 inextricably bound to the future of
millions of non-whits children who will pour
into the workforce in the next decades. To
guide them toward achievernent will make
America a richer, more suocessful society.
To allow them to self-destruot because of
penny-pinching or timidity about straight
talk will make America a geoond rate power,
And Black Americans have to believe that
acquisition of skills will serve as an entry
into soclety not because they have acquired
a veneer of whiteness but because they are
able. Blackness doesn’t ocompromise abllity
nor does ab{lity compromise blackness. Both
blacks and whites have to create and cele-
brate the common ground that binds us to-
gether as Americans and human beings.

To do that we must reach out in trust to
each other. By ignoring the poverty in our
cities, white Americans deny reality as much
a8 black Americans whose sense of group
identity often denies the individuality that
they themselves know 18 God’s gift to eévery
baby. There is much to gay to each other
about rage and patience, about opportunity
and obligation, about fear and courage,
about guilt and honor. The more Amerioans
can see beyond someone’s skin to his heart
and mind, the easier it will be for us to re-
veal our true feelings and to admit our fall-
ures a8 well as celebrate our strengths. The
more Americans are honest about the level
of distrust they hold for each other, the easi-
er it will be to get beyond those feelings and
forge a new relationship without racial over-
tones. Both black and white Americane need
to recognize that what’s important iz not
whether the commanding officer is black or
white but how good & leader he or she ia.
That's true In war and it's equally true in
peace.

Above all, we need to establish a social
order in which individuale of all races as-
sume personal responsibility. In a ocontest
that's fair a chance 18 all someone needs. In
& contest that’s falr the gripes and excuses of
losers don’t carry much weight.

8o individual responsibility is essential.
And so is facing reality clearly. Crime often
causes poverty. Raoism exists, and so do hor-
rible living conditions in our eities. To ac-
cept any of thie a8 natural or necessary or
unchangeable is to insure that it will con-
tinue,

The most important voice in that national
dialogue 18 yours, Mr. Presldent. You can set
ue agalnst each other or you can bring us to+
gether. You can reason with us and help us
overcome deep-rooted stereotypes Or you can
speak in mutually contradictory sound bites
and leave ns at each other’s throate. Youn oan



17492

risk being plllaried by demagogues and los-
ing a few points in the polls, or you can slm-
ply ignore the issue, using it only for politi-
cal purposes. You oan push the buttons
which you think glve you an election or you
can ohallenge & nation’s moral conscience.

The irony here is that as a Democrat, I am
urging the Republican President to do what
will serve his own party’s longterm political
interests. Why do [ do it? Because 1 believe
that race-baiting should be banished from
politics. Beoause 1 believe communicating in
code words and symbols to deliver an old
shameful message should cease. There should
be no more Willie Horton ads. Mr. President,
will you promise not t0 use race again as you
8o shamelessly did in 19882 If you will not
promise your country this, why not?

DOUBT FIVE—YOUR CONVICTIONS

Mr. President, as Vice President to Ronald
Reagan you were & loyal lieutenant. To my
knowledge you never expressed public oppo-
sition to anything that happened in race re-
lations in the Reagan years. You aoquiesced
in giving control of the civil rights agenda to
elements of the Republican party whose
strategy was to attract those voters who
wanted to turn the clock back on race rela-
tions.

The Reagan Justice Department tried to
give government tax subsidies to schools
that praotice raclal discrimination as a mat-
ter of pollicy. And you went along. They were
reluotant to push the Voting Rights Act re-
newal—and you went along, They vetoed the
1988 Civil Rights Restoration Act—and you
went along. For eight years there was an as-
sanlt on American civility and fair play and
you went along. On what issue would you
have spoken out? Was your role as Vice
President more Important than any convic-
tion? Obvlously, the issue of race wasn't one
of them. Martin Luther King, Jr. wrote from
hig jail cell in Birmingham, “We will have to
repent in this generation not merely for the
vitriolic words and actions of bad people but
for the appalling silence of good people.’

Mr. President, you saw black America fall
into a deeper and deeper decline during the
Reagan years. From 1984 to 1688, the number
of blagk children murdered in America in-
creased by 50 peroent. Today, 43 percent of
black children are born in poverty. And since
1884 black life expectancy has declined—the
first decline for any segment of America In
our history. Yet in the face of these unprece-
dented developments, you said and did noth-
ing. Why did you go along?

In 1989, when you took over you promised
it would be different. But it hasn't been. The
rhetorio has been softer at times, but the
problem is the same. At Hampton College, a
predominantly blagk schoel, you rscently
promised “adequate funding’ for Head Start,
but three out of four eligible children are
still turned away, Do you believe what you
say? What Is more important than getting &
generation of kids on the right education
track? I'm all for the important work of the
Thousand Points of Light Foundation but for
it to really suooceed a President and his gov-
ernment must be the beacon.

Maybe you have no idea what to do about
kids killing kids in our oities and people
sieeping on the streets. Maybe out of wed-
lock births are gutside your experience and
not of importance to you. Maybe you really
have concluded that urban enterprise zones
and the HOPE program are a sufficlent urban
poverty strategy, Maybe families to you
den’t include white and black families living
in oities, struggling to make ends meet
against the same high odds, which you refuse
to reduce, Maybe you just don’t understand.
Maybe, maybe, maybe.
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Who knows? We rarely hear your voice. At
West Point, you exhorted America to be col-
orblind. But without doing something about
inequity and poverty the «call for
colorblindness is denial and arrogance. Mr.
President, you have to create a context in
which a colorblind society might eventually
evolve. Right mow you are neither similar to
the stern father administering bad news and
disoipline to his children, nor the wise father
helping his children come to terms with
emotions they don’t understand or preju-
dices they can’t conquer. And you are oer-
tainly not the leader laying out the plan and
investing the political capital to change con-
ditions,

S0, Mr. President, my concern is not just
the 1991 Civil Rights Act or the fate of Clar-
ence Thomas. Your Civil Rights Bill, the
Democrats’ Civil Rights Bill, the Danforth
Civil Righte Bill all say pretty much the
same thing to business: Pay attention to
your hiring practices; make an effort to find
minorities who can do the job because it 18 in
the national interest for pluralism to truly
work. There is no reason we can’t find lan-
guage that 60 SBenators can support.

But you, or those working for you—don’t
appear to want a compromise. Not yet. Busi-
nessmen wanted a compromise and your
White House pressured them to back off
talks. Senator Danforth wants a oom-
promise—but he hasn’t gotten much encour-
agement. Some Senators, Republicans, want
t0 be responsible but they say you're not
dealing in good faith. Your operatives appar-
ently don't want to lose a political issue—
not, yet.

Mr, President, as you and your men dawdle
In race politics consider these facts: We will
never win the global economio race if we
have to oarry the burden of an increasingly
larger unskilled population. We will never
lead the world by the example of our living
values if we can’t eradicate the “raserva-
tion’* meutality many whites hold about our
olties, We will never understand the prob-
lems of our cities—the faotories olosed, the
housing filled with rats, the hospitals losing
doctors, the schools pock marked with bullet
holes, the middle class moved away—until a
white person can point out the epidemio of
minority illegitimaoy, drug addition and
homicides without being charged a racist.
We will never solve the problem of our cities
until we intervene massively and directly to
change the physical conditions of poverty
and depravation, But you can still win elec-
tions by playing on the insecurities our peo-
ple feel about their jobs, their homes, their
children, and their future.

And so our greatest doubt about you is
thie: i winning elections more important to
you than unifying the country to address the
problems of race and poverty that beset 0s?

The important thing is not whether you
veto a bill in the pitehed battle of politice
but whether you will veto or voice the desirs
we feel in our hearts to build a new trust in
this country—trust in unity and oppor-
tunity, trust in ourselves, trust in ohe na-
tion, indivisible with liberty and justice for
all.

Mr. President, this is a ¢cry from my heart,
B0 don’t charge me with playing polltics. I'm
asking you to take the issue of race cut of
partisan politles and put 1t on a morai plane
where healing can take place,

I believe the only way it will happen is for
you to look into yourself and tell all of us
what yGu plan to do about the issues of race
and poverty in this country. Tell us why our
legitimate doubts about your convictions are
wrong. Tsll us how you propose t0 make us
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the example of a pluralist democracy whose
economy and spirit takes everyone to the
higher ground. Tell us what the plan of ac-
tion is for us to realize our ideals.

Tell each of us what we oan do. Tell us why
you think we can do it.

Tell ua why we must do 1t. Tell us, Mr,
President, lead us, put yourself on the line,
Now. Now.

I yield the floor and suggest the ab-
sence of a quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll,

The legislative clerk proceeded to
call the roll.

Mr. COCHRAN. Mr. President, I ask
unanimous consent that the order for
the quorum call be reacinded.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mr. COCHRAN. Mr. President, are we
in morning business?

The ACTING PRESIDENT pro tem-
pore. We are in morning business until
10 o’olock,

Mr. COCHRAN. I thank the Chair.

(The remarks of Mr. COCHRAN and Mr,
BUMPERS pertaining to the introduc-
tion of 8. 1441 are located in today's
RECORD under “Statements on Intro-
duced Bills and Joint Resolutions.”)

CHANGE TAX CQODE, STOP
HURTING FARMERS

Mr. BURNS. Mr. President, recently,
I joined as an original cosponsor of 8.
1130, the Family Farm Tax Relief and
Savings Act. This proposal would pro-
vide tax relief and a retirement savings
program for farmers. Farmers would be
permitted to defer capital gains tax on
the sale of farm assets by rolling the
gsale profit into an individual retire-
ment account.

The Tax Code iz particularly unkind
to farmers. A farmer who works his
whole life on the farm and then sells
part or all of it in order to retire, is
subject to a 28-percent Federal capital
gains tax and additional taxes at the
State level. This does not leave much
to retire on. Recently, my colleague,
Senator KASTEN, the sponsor of 8. 1130,
outlined this problem and our proposed
solution In an excellent artiole pub-
lished in the Milwaukee Sentinel. I ask
unanimous consent that it be printed
in the RECORD.

There being no objection, the article
was ordered to be printed In the
RECORD, a8 follows:

[From the Milwaukeeé Sentinel]
CHANGE TaAX CODE, STOP HURTING FARMERS
(By F. James Sensenbrenner, Jr., and Robert
W. Kasten, Jr.)

With over 80,000 farmers, Wisconsin is one
of the leading producers of agricultural prod-
ucta in America. But as Wisconsin farmers
know, farming has become an increasingly
difficult profession. And the federal govern-
ment’s tax policies haven’t made it any easi-
er.

If the current recession persists, it Is esti-
mated that up to 4,000 Wisconsin dairy farm-
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move forward, to adapt to new ofr-
ces.
wlﬁt:: move forward in our polloy to-
ward South Africa to encourage contin-
ued progress. Lifting the sanctions is
the first step in a different and positive
direction, and I look forward to this
pew era in United States-South Africa

lations.
l'eTm:u:tk you, Mr. President. I yield the

floor. -

THE CIVIL RIGHTS LEGISLATION

Mr. DANFORTH. Mr, President, sinoe
the nomination of my good friend and
longtime associate, Clarence Thomas,
to the U.8. Supreme Court, some Sen-
ators have asked me my intention with
regpect to colvil rights legislation,
which of course has been the subject of
jntense discussion and negotiation not
only for the last month or so, but for
about the last 2 years.

And, therefore, I would like to take
the floor briefly this evening to state
for whomever happens to be listening
what my views are on the course of
civil rights legislation.

Obviously, a great deal of my own
time i8 going to bhe spent voluntarily
attempting to persuade my colleagues
to support the nomination of Clarence
Thomas to the U.8, Supreme Court. He
18 a person I have known for 17 years.
I first hired him when he was a third-
year law student out of Yale Law
8chool, and he worked for me in the at-
torney general’'s office in Jefferson
City, and again came tg work for me
here in Waghington. I know him to be
a first-rate person and as a person who
18 eminently well qualified to serve on
the Supreme Court. I am going to to be
apending a lot of time working on that.

But I also want to make it clear that
in no way {8 my determination to try
10 help pass the oivil rights bill less-
ened by my commitment to spend a lot
of time on the Thomas nomination. I
believe that it is very important, Mr.
President, for our country to resolve
the lssues that were created by the Su-
reme Court’s various decisions on
civil rights and to reestablish what I
believe is the natlonal consensus on
otvil pights in this country. And, there-
fore, §n my view, the sooner we pass
the legislation, the better off we are.

Mr. President, I have continued to

Ve a variety of disousslons since we
returned from the recess with a variety
of partles on the gquestion of eclvil
fights legislatlon. I think that the
good that has been accomplished over
the 1ast few monthe is thap we have
fucceeded in narrowing tHe issues so
that a lot of the legallstio nature of the
dlecussions that has gone on for the
Pbast couple of years 1s now, in my opin-
fon, behind us,

i We have succeedod in clearing swWay a
0t bf the underbrush and exposing the
on¢ issue which now has become the
Paramount issue on civil rights, and
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that issue 18 a policy Issue; 1t is not a
legallsm. It is a policy issue which is
pretty easy to explain and which now,
in my opinion,'ia ripe for consideration
both by the President of the United
States and by Members of Congress.

In a nutshell, the policy issue that
remalns for consideration 1is this:
Should it be lawful for an employer to
create qualifications for employment
which do not have anything to do with
the ability of a person to do the job,
and which qualifications serve to
screen out women or to screen out mi-
noritles from employment? Should the
employer be able to do that?

And that precise issue is the one that
I think has now been presented because
of the winnowing effect of what we
have been doing over the last month in
working on this legislation. We have
exposed that preclse polioy issue.

Ways in which this policy issue could
crop up might include, for example,
whether an employer could establish &
high eschool diploma as a requirement
for employment for, say, a janitorial
job, if the high school diploma, as a
matter of fact, screened out a minority
group from employment; or whether an
employer could say that, as a matter of
Job qualification, single parents would
1o longer be employed by that particu-
lar business, even though that would
obviously screen cut women and would
have no relationship to the ability of
the employee to do the job.

Now, that 18 what we are down to.
That 1s the most significant remaining
issue in all of this debate on civil
rights. And I think it is a falrly easy
issue for people to come to grips with.
Should an employer be able to say that
janitors must have a high schoo] di-
ploma; yes or no? If the answer is yes,
then the employer oould use that quali-
fication, unrelated to ability to do the
job, a8 a way of keeping out perhaps
some minorities from being able to
have access to the workplace,

It is a very direct issue, a very fun-
damental issue, and an i1ssue which was
resolved by the T.8. Supreme Court
back in 1971 in a case called Griggs ver-
sus Duke Power Co, In that case, the
U.8. Supreme Court sald that the em-
ployer could not use a high school di-
ploma aa a condition of employment
for a job that did not require edu-
cational abllity or educational back-
ground.

So the Supreme Court decided that in
1971. It remained the law until 1989,
until the Supreme Court decided the
‘Wards Cove case. And throughout all of
these discussions over the last 2 years,
most people have said that we should
get back to the Griggs case. The ad-
ministration has said repeatedly we
should get baock to the Griggs case. We
should got back to the exact language
that was used in the Griggs oase.

Well, the holding of the Griges case
was that artifioial qualifications unre-
lated to abllity to perform the Job
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could not he used as & screening device
to soreen out women or to screen out
minorities. That was the holding of the
case. That is the issne that is now be-
fore the policymakers.

Clearly, Mr. President, it would be a
much better and easier and oleaner re-
sult for our country if we could decide
that issue before it comes to the floor
of the Senate. If the President of the
United States would deoide that the
Qriggs case should be the law, that
these qualifications that have no rela-
tionship to job performance should not
be used to screen minorities or women,
if the President could decide that, then
I belleve we are very olose to coming to
an agreement whioh would be adequate
in the eyes of the administration and
{.he President, and which ¢ould become
aw.

I think we are very olose to that. The
President is going t0 be leaving for Eu-
rope. He 18 obviously going to be pre-
ocoupied by foreign policy matters for
the next week and a half or so. But it
is my hope that when he returns he
could address this very fundamental
polloy question, hopefully to declide it
in a way which would allow us to pass
this bill very quiokly.

In the event the President does not
belleve that the Griggs case is the last
word on job qualifications, then it is
my thought that the only availlable
way to resolve the issue 18 the way that
policy matters are normally resolved
in our system, and that is that the leg-
islation proceeds through the Senate
and we see what happens to it in the
normal course of affairs.

I think, again, just to wind up, that
the best interests of the country would
be served by reaching an agreement on
this matter. I think that an agreement
i8 very olose, I think that we are down
to one policy issue, and I think that
policy issue is exactly the same one
that the Supreme Court decided in the
Griggs case in 1971.

I yield the floor,

e ——

CLOTURE VOTE ON 8. 1241

Mr. DURENBERGER. Mr. President,
I rise today to briefly explaln my rea-
sons for voting to limit debate on 8.
1241, the Violent Crime Control Aot of
1991

On March 6§, President Bush chal-
lenged the Congress t0 pass a highway
bill and & ¢rime bill within 100 days.
The Senate missed that deadline with
the highway bill by 5 days; 126 days
have now passed since the President’s
ohallenge, and this body has still not
oompleted action on & crime bill that
we have been considering 3 weeks.

We have debated and settled several
controversial issues on this bill. On the
issue of gun tontrol, we struggled to
come up with a compromise on the
Brady bill that will facilitate the de-
velopment of a national criminal iden-
tification ayatem that should make ‘it
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to be produced. Lower produotion
means less employment for the work-
ing men and women of America. The
rich do not produce these goods, work-
ing men and women do. When fewer of
these so-called luxury items are pro-
duced, it is not the rich who face the
economic hardship, it is the working
men and women.

Trade assoclations who represent the
industries that are now subject to the
luxwry excise taxes have stated that
the taxes have caused a substantial de-
cline in sales and production of these
goods. The auto industry cites a per-
manent drop in demand of 20 percent.
The boat manufacturers stated the
taxes contributed to a net job loss of
19,000 blue-collar manufacturing jobs
and bankruptcy for countless small
family-owned businesses. The same
trend can be seen in the jewelry, fur,
and aircraft industries. Instead of rals-
ing revenue for the Federal Govern-
ment, the luxury excise tax may cost
the Government money. Jobs and pro-
duction will be lost while unemploy-
ment and economic hardship for work-
ing Americans will increase.

Last year, we passed the second larg-
est tax increase in the Nation’s his-
tory. The reason was supposed to be to
reduce the deficit and at the same time
make the tax system more fair by
targeting the new taxes to the rich, All
but the poorest Americans, however,
will suffer becaunse of these new taxes.
What would be more fair to all Ameri-
cans would be for the Congress to
change its spending habits so that tax
increases would not be necessary. Do-
mestic spending will be increased by
$1.83 for every dollar of new taxes con-
tained in last year’s agreement; that is
absurd. Congress must learn to control
its spending 30 that all Americans can
face a fairer tax system, one which lets
them keep more of the money that
they earn.

——

PRIVATE PROPERTY RIGHTS ACT

Mr. SYMMS. Mr. President, I rise
today to discuss the rising tide of sup-
port for S. 50, the Private Property
Rights Act of 1991, This bill has passed
the Senate as an amendment to the
Surface Transportation Act. However,
pending action on this bill in the U.S.
House of Representatives, I continue to
see widespread support for my legisla-
tion.

This bill will extend the protection
afforded by the fifth amendment of the
Constitution to property owners whose
rights are threatened by Federal rules
and regulations by requiring that the
Department of Justice determine
whether or not the new rules take pri-
vate property.

More than 15 national organizations
have thrown their support behind the
Private Property Rights Act and more
are adding their endorsement every
day. Supporters include the American
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Farm Bureau Federation, American
Forest Council, American Sheep Coun-
cit, U.8. Chamber of Commerce, Na-
tional Milk Producers Association, Na-
tional Water Resources Association,
National Forest Products Association,
National Grange, Citizens for a Sound
Economy, Competitlve Enterprise In-
stitute, and Blue Ribbon Coalition.

The bill 15 also endorsed by the White
House and has the support of the Presl-
dent’s Council on Competitiveness,
which is chaired by Vice President DAN
QUAYLE. .

Another endorsement comes from
Mr. Douglas E. Ericson of Idaho Falls,
ID.
Mr. President, Mr. Ericson asked in
his letter that I use his response to
show other Senators that he supports
this bill. At this time, I ask unanimous
consent that the entire text of his let-
ter appear in the CONGRESSIONAL
RECORD.

IpAHO FaLLg, ID,
June 23, 1991,
Hon, STEVE SYMMS,
0.5, Senate,
Washingion, DC.

DEAR SENATOR 3YMMS: Yes, I agree with
you Senator Symms, and as a private prop-
erty owner, I agree that private property
rights must be protected, as guaranteed by
the U.S, Constitution. I support the Private
Property Act, and ask that you use my re-
sponse to show other Senators that I support
the bill.

Your letter on this subject specifically
mentions the EPA as an agency that threat-
ens property rights, Very appropriate.

For the past few years, at olose range, I
have seen the EPA in action. I have gained
some insight into the attitude of the EPA
administrators. My conclusions are not
cheerful.

Zoalots within EPA are able, and indeed
anxious, to convert Amerloa to their vision
to Utopia. There 18 little regard for private
property rights in their vision,

Through the use of broad definitions of
wetlands, and by arbitrary use of punitive
measures relating to effluents, they have in-
directly stated their agenda. That agenda is
not amenable to the protection of private
property righte.

Additionally, by placing most chemicals
on gliding scales of toxicity and by clamping
fiscally dameging regulations onto waste
management, they are intruding into every-
one’s private life.

I believe your Private Property Act is a
neécegsary statement to malke at this time
and I believe it can be an Important first
step in causing the EPA, and other offending
agencies, to become more accountable to in-
dlvidual citizens,

Slncergly Yours,
DoucLas E. ERICSON.

JUDGE THOMAS IS NOT A QUOTA
NOMINEE

Mr. HATCH. Mr. President, I would
like to speak to the issue of the nomi-
nation of Judge Clarence Thomas to
the Supreme Court of the United
States.

Mr. President, some liberals have ob-
Jected to his nomination and some
have subjected President Bush and
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Judge Clarence Thomas to a very iron-
ic criticism. They claim Judge Thomas
18 & quota appointment.

I find the claim patronizing and cyni-
cal. It is usually made by those who do
not know the excellence of Judge
Thomas.

Some of these same critics had indi-
cated their wish that President Bush
nominate a black person to succeed
Justice Marshall. Evidently, they
wanted it both ways: If the President
had not nominated a black person,
they would have called him insensitive.
Now that he has done so, they aocuse
him of making a quota appointment.

This unfortunate charge is, of course,
a byproduct of the raclal preference
and reverse discrimination policies fa-
vored over the years by many liberals
who now criticize President Bush’s ap-
pointment. Having fostered a racial
and gender numbers game over the last
20 years, they have created an environ-
ment where any time a minority per-
80N or a woman gets a job or promotion
that they deserve on the merite, espe-
c¢lally in & nontraditional position,
their qualifications are challenged.

In Judge Thomas' case, these liberals
apparently cannot believe that an in-
telligent, hardworking, highly quali-
fled black American does not nec-
essarily subscribe to all of their tired,
old policies. His hellefs may not fit
their apparent stereotype of what a
black leader should believe. Those lib-
erals seem to be saying, he cannot be
the best person for the job if he does
not think like us. And, heaven forbid,
he does not even share our love for nu-
merical racial and gender preferences.
He actually believes equal means
equal, and that the law should apply
without racial preference for or against
anyone. Clearly, they say, such a black
American cannot be the best available
person.

Mr. President, it is often said that
the Senate is the last plantation in
America. T hope the Benate does not
act like one when it considers Judge
Thomas’ nomination.

JUBGE THOMAS I8 WELL QUALIFIED

Mr. President, let us dispose of this
canard that Judge Thomas' nomination
1s in any way questionable because he
has been a judge for less than 2 years.
Out of the 105 Justices serving on the
Supreme Court in our Nation’'s history,
41 had no prior State or Federal judi-
cial experience—41, Mr. President. An-
other 10 Justices had 2 years or less ex-
perlence on State or Federal benches.
Many of the most distinguished Jus-
tices of the Supreme Court had no
prior State or Federal judicial experi-
ence whatsoever,

James Wilson, of Pennsylvania,
Played a role second only to Madison at
the Constitutional Convention, and he
had no prior judicial experience.

John Marshall, of Virginia, who is
wlidely regarded as the single greatest
Justice to have ever served on the
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court, and he had no prior judicial ex-
perience.

Joseph Story, of Massachusetts, an-
other all-time great Justice who stood
ghoulder to shoulder with John Mar-
ghall for 25 years in furthering a strong
union, and for another 10 years after
Marshall’s death; who is well known
for his 1833 commentaries on the Con-
stitution of the United Statee, for his
famed Harvard Law School lectures,
and for his work on copyrights and pat-
ents; and he had no prior judicial expe-
rience.

John Archibald Campbell, of Ala-
bama, who was 80 well regarded that he
is probably the only nominee for whom
the entire membership of the Supreme
Court wrote a letter to the President,
Franklin Plerce, urging his nomina-
tion, and he had no prior judicial expe-
rience.

Louis Brandeis, of Massachusetts,
universally regarded as one of the all-
time great Justices, served with dis-
tinction for 23 years, and he had no
prior judicial experience.

George Sutherland, of my own State
of Utah, & leader in the Utah har, and
the intellectual-philosophical leader of
the anti-New Deal wing of the Supreme
Court, has been rated by many court
observers as one of the top Justices to
have served, and he had no prior judi-
cial experience.

Felix Frankfurter, of Massachusetts,
served with great distinction for 23
years, and he had no prior judicial ex-
perience.

William O, Douglas, of Connecticut, a
towering figure on the Court for over
three decades, indeed he joined the
Court from the chairmanship of a Fed-
eral agency, the Securities and Ex-
change Commission, and he had no
prior judicial experience,

Robert H. Jackson, of New York, an-
other highly regarded Justice, who au-
thored the opinlon in West Virginia
State Board of Education v. Bareite (319
U.S. 624 (1943)) striking down a State
flag salute statute and who served as
the American Chief Prosecutor at the
Nuremberg Nazi war crimes trials, and
whose dissent in Korematsu versus
United States, a case upholding the ex-
clusion of Americans of Japanese an-
cestry from the west coast during
World War II, rings out to this very
day. He warned that ‘“‘once a judicial
opinion * * * rationalizes the Constitu-
tion to show that the Constitution
sanctions such an order, the Court for
all time has validated the principle of
racial discrimination in criminal pro-
cedure and of transplanting American
citizens, The principle then lies about
like a loaded weapon ready for the
hand of any authority that can bring
forward a plausible claim of an urgent
need. Every repetition imbeds that
principle more deeply in our law and
thinking and expands it to new pur-
poses.” His prophecy has come true, as
reverse discrimination, to the extent
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the Court has so far sanctioned it, is
justified by its proponents on the basis
of allegedly urgent needs, Justice
Jackson had no prior judicial experi-
ence—indeed, he never graduated from
law school.

Earl Warren, of California, led the
Court in overturning numerous prece-
dents, including Plessy versus Fer-
guson, widened the rights of criminal
defendants, reshaped State legislatures
under the one-man, one-vote doctrine,
and he had no prior judicial experience.

Justices Byron White, of Colorado,
and Arthur Goldberg, of Illinois, ap-
pointed by President Kennedy; Justice
Abe Fortas, of Tennessee, appeinted by
President Johnson; and Justices Lewis
Powell, of Virginia, and William
Rehnqulst, of Arizona, appointed by
President Nixon—combined, they had
zero judicial experience.

Justice Hugo Black, of Alabama, had
1% years of State judicial experience.

John Harlan, the elder, of Kentucky,
nominated at the age of 44, is another
Justice generally regarded as one of
the all-time greats, and who penned
one of the most famous dissents in the
Court’s history, in Plessy versus Fer-
guson, when he correctly and coura-
geously wrote, “Our Constitution is
colorblind, and neither knows nor tol-
erates classes among citizens,”” and he
had 1 year of prior judicial experience
on a State court.

His grandson, John Marshall the
younger, was a brilliant exponent of
his legal point of view, often in dissent
in the Warren years, and he had oniy 1
year or prior judicial experience.

I could go on, but my point is this: I
would not want to see Judge Thomas
subjected to some kind of double-
standard with regard to judicial experi-
ence. He has had so much or more judi-
cial experience as nearly half of the
Justices confirmed by the Senate. The
use of double standards to deny black
people jobs when the real reason is
something else is an o¢ld tactio. Here,
the reason his critics question his nom-
ination is not because of a lack of judi-
clal experience, but because they think
he will not vote the way they want him
to vote, Some critics are troubled that
he is a forthright opponent of reverse
discrimination, whatever the euphe-
mism used to mask it. He believes our
c¢ivil rights laws apply equally to all
Americans, without preference for any
American,

Moreover, Judge Thomas has a
wealth of impressive qualifications. He
is a graduate of the College of the Holy
Cross and the Yale Law School. He
served for 2%4 years as assistant attor-
ney general for Missouri, under our dis-
tinguished colleague, Senator JOHN
DANFORTH. I cannot imagine a finer in-
troduction to the practice of law and a
better training ground for the Supreme
Court than this office. He was an athor-
ney at Monsanto Co, in St. Louis, MO,
for over 2% years. For nearly 2 years
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thereafter, he rejoined Senator DAN-
FORTH as a legislative assistant, In this
stint with Senator DANFORTH, he

-worked on matters involving energy,

environment, public works, and the De-
partment of the Interior, In 1981, he be-
came assistant secretary of education
for civil rights. A year later, he began
an 8-year tenure as chairman of the
Equal Employment Opportunity Com-
mission. For over a year, he has sat on
the prestigious Court of Appeals for the
District of Columhia. He has been a
member of the board of trustees of the
College of the Holy Cross, his alma
mater.

This wide range of public service, at
the State and Federal levels, and in the
private sector, will serve him well on
the High Court. Judge Thomas has
been in the public arena. He has faced
controversial issues. He has stood up to
pressures from both the right and the
left while in the Reagan administra-
tion. He is his own man. He i8 well
qualified and experienced.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

The Chair recognizes the majority
leader.

Mr. MITCHELL,. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr., MITCHELL. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, 1t 1s 80 ordered.

-

EXTENSION OF MORNING
BUSINESS

Mr. MITCHELL. Mr. President, I ask
unanimous consent that the period for
morning business be extended for 5
minutes so0 a3 to permit the Senator
from Nebraska to address the Senate.

The PRESIDING OFFICER. Without
objection, it 18 so ordered.

The Senator from Nebraska is recog-
nized for those 5 minutes,

Mr. EXON. I thank the Chair and the
majority leader.

Mr. President, I ask unanimous con-
sent that the remarks that I am about
to make appear in the RECORD imme-
diately following the remarks by my
colleague from Nebraska, Senator
KERREY, on the talk he gave regarding
health care earlier this morning.

The PRESIDING OFFICER, Without
objection, it is 80 ordered.

Mr. EXON. I thank the Chair.

(The remarks of Mr. EXON pertaining
to the introduction of 8. 1448 are lo-
cated in today’s RECORD under “State-
ments on Introduced Bills and Joint
Resolutions.™)

Mr. EXON. I thank the Chair, and I
yield the floor.
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UNANIMOUS-CONSENT
AGREEMENT-S. 323

Mr. MITCHELL. Mr. President, I ask
unanimous consent that the majority
leader, following consultation with the
Republican leader, may at any time
proceed to the consideration of Cal-
endar No. 125, 8. 232, the gag rule bill,
notwithstanding the provisions of rule

XXTI.

The PRESIDING OFFICER. Without
objection, it is s0 ordered.

Mr. MITCHELL. Mr. President, I sug-
gest the absence of & quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. DANFORTH. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it 18 80 ordered.

Mr. DANFORTH. Mr. Pregident, I ask
unanimous consent that I may proceed
for 5 minutes or s0 as though in morn-
ing business.

The PRESIDING OFFICER. Without
objection, it is 80 ordered.

JUDGE CLARENCE THOMAS

Mr. DANFORTH. Mr. President, I re-
gret to say that this afternoon the Con-
gressional Black Caucus held a meset-
ing in which i1t voted to oppose for-
mally the nomination of Clarence
Thomas to the U,S. Supreme Court,
And it is my understanding that at
that meeting it was further decided
that the Congressional Black Caucus
would attempt to mount a sort of polit-
ioal campaign throughout the country
agalnst the Thomas nomination. The
effort would be made, as I understand
it, to communicate with black political
leaders throughout America and urge
them to weigh in against the Thomas
nomination.

I regret their decision for several rea-
sons. One, because it was really a rush
to judgment. No effort was made to
find out the facte. It was even decided
not even t¢ try to review Judge Thom-
a8’ record before making the decision.

But there are a couple more reasons
that cause me even more concern. The
first 18 that I am concerned that we are
seelng a rerun of what happened with
the Bork proceedings. At that time
there was an effort by opponents of
Judge Bork to in effect go over the
head of the Senate, particularly during
the surnmer recess at that time, and to
whip up various interest groups by cre-
ating the impression that Judge Bork
was something of an ogre, & villain,
and by so creating that impression
frighten various groups to In turn
welgh in with their Senators, and make
eppeals with their Senators particu-
larly during the recess.

I do not think that confirmation pro-
ceedings ghould be conducted in that
way. I do not believe that confirmation
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procesdings for the U.S. Supreme Court
ghould be political campaigns designed
to build blocs of interest groups to op-
poseé a Supreme Court nominee., For
that reason, I am very concerned about
this development, I can see it coming
all over again: The politicization of the
confirmation process, a8 though it was
a political campaign as though it was a
campaign for President or the Senats.

Mr. President, there is another rea-
son why I am particularly concerned,
and this, to me, is the greatest reason
why we should be aware of what I am
afrald is going on. The worst threat to
this country is nothing that happens
abroad. The worst threat to this coun-
try, in the opinion of this Senator, is
not the deflcit and the budget, or any-
thing relating to the economy. The
worst threat to this country is divi-
siveness on the basis of race. That is
the great threat to America.

The great challenge t0 America is
how to hold our country together as
one people, regardless of race; how to
draw us together and hold us together.
So the great threat is the politics of
race. And it is a very attractive politi-
cal tool. It has been used by Repub-
licans; it has been used very recently
by Republicans, and it has been advo-
cated by Republicans: Let us play the
race card.

But 1t 1s no less playing the race card
for members of the Congressional
Black Caucus to organize black politi-
cians around the country to oppose a
black judge who has been nominated
for the Supreme Court on the basis
that he does not have the right ideol-
ogy. That is racial politics. That is di-
visive. And that is at least equally as
dangerous as anything that is done
with respect to the quota card.

The reason I have been trying to
work on a c¢ivil rights compromise 1s to
get race out of partisan politics and to
get it into partisan politics, no matter
what the source, 1s something that
threatens the very fabrlo of this coun-
try.

Mr. President, I hope that Ameri-
cans—white and black—all over Amer-
ica will say: We just do not want this
to happen; we do not want it to happen
in the context of the c¢ivil rights legls-
lation; we do not want to have it hap-
pen in the context of the Thomas nomi-
nation. That 18 & thing of the past.
That 18 a thing of the days of Theodore
Bilbo and the Ku Kilux Klan. That is
not America of 1891,

The American people are going to be
appealed to, apparently, as members of
interest groupe or raclal groups, on the
Thomas nomination. What Clarence
Thomas stands for {s that a person can
be black, and he can think anything he
wants and say anything he wants.

What Clarance Thomas said today
when he was visiting one of the Senr
ators wasa that he hoped that his nomi-
nation could further healing in this
country along raclal lines. We are
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going to have to ask ourselves whether
we want healing, or whether we want
more division; whether we want Ameri-
cans to say “‘no’’ to this raoial divisive-
ness, or whether we are going to fall
for it yet again.

Whatever the decision, Mr. President,
this Senator is going to do his best to
point out what iz happening in this de-
bate. Let us have it all in the open—
not just 40 phone calls; not just little
letter-writing campaigns and an order
t0 make people afraid of Clarence
Thomas. Put it out in the open; call at-
tention to it; put it in the spotlight of
public attention, and let the American
people respond.

I think the American people will say
about Clarence Thomas:, This is a de-
cent person, and this 18 a qualified per-
son, and this is the kind of person we
want on the Supreme Court of the
United States. And we are not going to
be frightened and divided. We are going
to support him, or we are going to op-
poge him on the basis of his human
qualities or on the basis of his judicial
policies, and not on the basis of some
effort ripped up on the basis of race.

Mr. President, I yield the floor.

Mr. SIMPSON addressed the Chalr.

The PRESIDING OFFICER. The Sen-
ator frorn Wyoming.

DIVISIVENESS AND RACISM

Mr, SIMPSON. Mr, President, I hope
many of us heard those remarks of the
senior Senator from Missouri. He is a
man, | think, that commands our deep-
est respect. He is an extraordinary
man, & man who has served in so many
capacities, who has given us a con-
science on many issues that come be-
fore us.

You will remember that it was Sen-
ator DANFORTH and Senator PRYOR—
and we send him our prayers and bless-
ings, and hope that he heals com-
pletely—that began to talk of the qual-
ity of life in this place. They worked
very hard.

Here 18 a man who 18 & lawyer and an
Episcopal priest, and when he speaks
about divisiveness and racism, we
should listen. I think today’'s action by
the Congressional Black Caucus re-
garding the nomination of Judge Clar-
ence Thomas for the U.S, Supreme
Court is the worst form of injustice. I
guess 1t would even be the worst form
of prejudice. When you use the diction-
ary word of prejudice, just try to keep
racism out of the word when you think
of 1t.

But the caucus has already now
passed judgment on Judge Thomas,
passed judgment on his qualifications,
without the benefit of a Senate Judici-
ary Committee hearing and without ex-
amining his record in any way, except
on the issue of racism. How curlous;
how appalling; how repugnant.

And so, indeed, the American people
will not even know why the caucus has



18056

taken this precipitous action until
sometime next week, when they will
present to us some kind of trumped up
charges against this outstanding indi-
vidual. I think it is appalling.

I know many members of the Black
Caucus. I intend to visit with them and
ask them who did the arm-twisting on
this one, and did not even allow Chair-
man JOE BIDEN and the ranking mem-
ber, STROM THURMOND, to go forward—
and we will go forward, I can assure
you—with a hearing on the qualifica-
tions of one extraordinary human
being, who is already serving on the
Federal district bench, in the cirouit
court.

I concur fully with the remarks of
my dear friend from Missouri. This is
appalling conduct, very unbecoming,
very divisive, and very unfortunate.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER (Mr.
AKAXA), The clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. HEFLIN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Alabama is recog-
nized.

(The remarks of Mr. HEFLIN pertain-
ing to the introduction of 8. 1467 are
located in today’'s RECORD under
“Statements on Introduced Bills and
Joint Resolutions.”)

Mr. HEFLIN. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER (Mr, HAR-
KIN). The clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. GORTON, Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is 80 ordered.

TON. Mr. President, what is
the status,

The PRESIDING OFFICER. The Sen-
ate is considering S. 1241, the crime
bill, which is not pending.

Mr. GORTON. I ask unanimous con-
sent that I be allowed to proceed for 5
minutes as in morning business.

The PRESIDING OFFICER. Without
objection, it is 30 ordered.

The Senator from Washington is rec-
ognized,

Mr. GORTON, I thank the Chair.

(The remarks of Mr. GORTON pertain-
ing to the introduction of S. 1469 are
located in today’s RECORD under
“Statements on Introduced Bills and
Joint Resolutions.™)

Mr. GORTON, Mr. President, I sug-
gest the absence of a quorum,

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. MITCHELL, Mr. President, I ask
unanlmous consent that the order for
the guorum call be rescinded.
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The PRESIDING OFFICER. Without
objection, it is 80 ordered.

UNANIMOUS-CONSENT
AGREEMENT—H.R. 2622

Mr. MITCHELL. Mr. President, I ask
unanimous consent that there be 1
hour for debate on the Helms amend-
ment No. 734 to the Treasury-Postal
appropriations bill to be equally di-
vided between Senators KEKNEDY and
HELMS; that upon the use of yielding
back of time the Senate, without any
intervening action or debate, proceed
to vote on the Helms amendment; that
immediately upon the disposition of
the Helms amendment No. 734, the Sen-
ate, without any intervening action or
debate, proceed to vote on the commit-
tee amendment; that there be 1 hour
for debate, equally divided in the usual
form, on each of the following first-de-
gree amendments to H.R. 2622, and that
they be considered in the following
order:

A Kennedy amendment that is AIDS
related; a Dole amendment that is
AIDS related; a Mitchell amendment
that 1s AIDS related: a Helms amend-
ment that is related to child pornog-
raphy; that no other amendments or
motions to recommit be in order prior
to the disposition of these amendments
other than those referred to in the suc-
ceeding agreement; that at the conclu-
sion of yielding back of each of these
amendments, the Senate, without any
intervening action or debate, proceeded
to vote on each amendment; that the
pending committee amendment and
the Helms Amendment No. 734 be laid
aside until Thursday, July 18, at a time
on that day to be determined by the
majority leader after consultations
with the Republican leader; and that
the other Helms amendment and the
Kennedy, Dole, and Mitchell amend-
ment referred to in this agreement not
be in order prior to Thuraday, July 18.

The PRESIDING OFFICER. Is there
objection, The Chair hears none, and it
is 80 ordered.

Mr. MITCHELL.. Mr. President, I ask
unanimous consent that when the Sen-
ate resumes consideration of H.R. 2622,
the Treasury-Postal Service appropria-
tions bill on Monday, July 15, at 3:30
p.m., the only amendments remaining
in order to the bill be the following
first-degre¢ amendments and those
listed in the preceding agreement:

Two committee amendments, includ-
ing the Helms perfecting amendment; a
Kohl amendment regarding the IRS,
which by previous consent will be con-
sidered under a l-hour time limit; a
Dodd amendment regarding locality
pay; & Burns amendment regarding re-
strictions on first-class mail and post-
cards; & Bentsen amendment regarding
the striking of sectién 104 and/or 102; a
Smith amendment regarding the haval
shipyard at Portsmouth, NH; and &
managers’ technical amendment; fur-
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ther, that the amendments be consig.
ered in the order listed, with the excep-
tion of the committee amendment with
the Helms perfecting amendment; and
that on Monday, if a Senator Is not
present and ready to offer his amengd.
ment upon disposition of the previous
amendment, then that amendment is
no longer in order; that no motion &g
recommit the bill be in order; and that
on Monday no rollcall votes occur be-
fore T p.m.

The PRESIDING OFFICER. Is there
objection? The Chalir hears none, and it
is s0 ordered.

VIOLENT CRIME CONTROL ACT OF
1991

The Senate continued with the oop-
sideration of the bill.

Mr. MITCHELL. Mr. President and
Members of the Senate, we will now
proceed to vote on final passage of the
crime bill, Because of the lateness of
the hour and the fact that several Sen-
ators are not currently in the Capitol,
we will have t0 have a period of ap-
proximately 15 minutes or 8o before we
begin that vote, and that will be the
last vote this evening. We will then not
be in session tomorrow.

We will return to session at 3 p.m. on
Monday, returning to the Treasury-
Postal appropriations bill at 3:30 on
Monday. Under the agreement just
reached, there will then be a series of
amendments offered on Monday with
votes on those amendmentsa to occur on
Monday evening with no vote to occur
prior to 7 p.m,

I am advized by the managers that it
is not possible to know at this time
precisely how many will require roll-
call votes, but at least two or three of
them are likely to require rollcall
votes. 8o Senators ghould be aware
that we will proceed on the Treasury-
Postal appropriations bill on Monday
with votes to occur after 7 p.m.

We will then have completed all ac-
tion on the Treasury-Fostal appropria-
tions bill other than the amendments
relating to AIDS and child pornog-
raphy which were the subject of the
first agreement. Those will be disposed
of on Thursday at a time on that date
to be determined by the majority lead-
er following consultation with the Re-
publican leader,

Mr., President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. MITCHELL. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is 80 ordered.

UNANIMQUS-CONSENT AGREEMENT

Mr. MITCHELL. Mt, President, I ask
unanimous consent that the following
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achieve our goal of deposing Saddam
Hussein from power in Iraq and—I
hope—bring him to justice hefore an
international war crimes tribunal to
face charges for his crimes against hu-
meanity, the environment, and our civ-
ilized world,

If the President decides that it is
necessary to order alr strikes against
Saddam’s military machine because of
his continued violation of the cease-
fire agreement, I will certainly support
that decision, as I am confident will an
overwhelming majority of the Members
of Congress.

But I fear that all the smart bombs
in our arsenal will not be able to de-
stroy every shred of Saddam’s nuclear
potential. As President Bush sald re-
cently, he can hide much of this kind
of equipment in attics, in the desert, in
ordinary buildings, hidden from the
view of our intelligenoe resources, and
protected from the power of our Ailr
Force.

No number of bombs will ever be able
to destroy Saddam’s will, his desire to
be a nuclear power, to dominate the
gulf region, to threaten the fabric of
international law and peace in the
world.

Mr. President, the final chapter of
the gulf war has yet to be written. The
revelations about S8addam’s nuclear po-
tential should impel us toward his ulti-
mate defeat. For it is not just the peo-
ple of Iraq who will suffer at the hand
of Saddam, if he fullfills his dream of
nuclear power. Saddam, with the bomb,
makes Kurds of us all.

Given that fact, we must do every-
thing in our power to keep the atten-
tion of the world on Saddam Hussein.
We must not give him an inch. Presi-
dent Reagan once sald of the Soviets,
“Trust, but verify.” With Saddam, we
must not even trust. We must keep in-
creasing the pressure, turning the
screws on his rule.

Toward that end, I suppert any and
every effort by the President to isolate
Saddam, to destroy his ability to fight,
to end his rule.

We are entering an era when radical
villains, armed with weapons of mass
destruction, can emerge as primary
threats to the security of the American
poople, Saddam Hussein may, unfortu-
nately, represent a harbinger of the fu-
ture.

It is important that we make him an
example of how we will respond to such
threats. All the more important that
we bring down Saddam, hefore he acts
to bring the homb down on anyone.

I thank the Chair. I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The President pro tempore is rec-
ognized.

Mr. BYRD. I thank the Chair.

(The remarks of Mr. BYRD pertalning
to the introduction of Senate Joint
Resolution 177 and Senate Joint Reso-
lution 178 are located in today's
RECORD under “Statements on Intro-
duced Bills and Joint Resolutions.””)
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The ACTING PRESIDENT pro tem-
pore. The Senator from Utah is recog-
nized.

NOMINATION OF JUDGE CLARENCE
THOMAS

Mr. HATCH. Mr. President, I am con-
cerned that a subterranean campaign
of innuendoes, distortions, half-truths,
selective commentary, and erroneous
anecdotes is being revved up to tear
down Judge Clarence Thomas.

Let me address a couple of matters
that have drawn some ¢comment to set
the record straight.

Some in the news media and others
have drawn attention to criticisms
Judge Thomas has made of some in the
civil rights movement. This one-sided
recitation of some of the judge’s re-
marks left such an unfair impression of
his views of the civil rights movement
that he felt constrained to pralse that
movement during one of his courtesy
calls last week. Let no one think that
this is belated praise designed to an-
swer current critics. Indeed, Judge
Thomas has, aver the years, had plenty
of praise for the civil rights movement.

In an Qctober 23, 1982, speech before
the Maryland Conference of the
NAACP, as the then newly jinstalled
Chairman of the EEQC, here is part of
what Judge Thomas said:

I would like to talk with you about why I
believe that you are the group that can truly
make a difference for blacks in this country,
what I think the challenges will be in the fu-
ture, and what we are doing at the Federal
level to address the problems of discrimina-
tion, * * * The pervasive problsm of racial
diserimination and prejudice has defled
short-term solution. The struggle against
discrimination is more a marathon than
short sprint. Political parties have come and
gone, leaving behind them the failures of
their quick fixes. Promises have been made
and broken. But one group, the NAACP, has
remained steadfast in the fight agalnst this
awful social cancer c¢alled raclal discrimina-
tlon.

The NAACP has a history of which we can
all be proud. From its inception in 1909 until
today, the work this organization has done
in the area of civil rights is unmatched by
any other such group. At each turn in the de-
velopment of blacks in this country, the
NAACF has been there to meet the many
challenges, * * ~

Mr, President, I note that the judge
has often acknowledged the significant
role of the oivil rights movement and
how he, personally, has benefited from
it.

In volume 21 of Integrated Education,
in 1983, the judge wrote, ‘“Many of us
have walked through doors opened by
the civil rights leaders, now you must
see that others do the same.” In a Jan-
uary 18, 1983, speech at the Wharton
School of Business in Philadelphia,
Judge Thomas sald:

As a child growing up in the rural South
during the 1950's, I felt the pain of racial dis-
crimination. I will never forget that pain.
Coming of age in the 1960°s, I also experi-
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enced the progress brought about as a result
of the oivil rights movement. Without that
movement, and the laws it inspired, I am
certain that 1 would not be here tonight.

In an October 21, 1982, speech at the
Third Annual Metropolitan Washing-
ton Board of Trade, EEO Conference,
Judge Thomas described himself as ‘‘a
beneficiary of the civil rights move-
ment.”

In an April 7, 1984, speech at the Yale
Law School Black Law Students Asso-
ciation Conference, Judge Thomas
noted that the freedom movement of
black Americans was not a sudden de-
velopment, but *‘had been like a flame
amoldering in the brush, igniting here,
catching there, burning for a long, long
time before someone had finally shout-
ed ‘Firet’”

He asked, in effect, who was respon-
sible for this. The judge then went
through a litany of people and events
that helped fan the flames of freedom.
He asked, in part, whether it was—

* * % The founders of the NAACP * * * opr
the surge of pride which black folks felt as
they huddied around their ghetto radios to
hear Joe Louis preaching equality with his
fists, or hear Jesse Owens humbling Hitler
with his feet?

Was it A. Philip Randolph, mobilizing
100,000 blacks ready to march on Washington
in 1941—and FDR hurriedly signing Execu-
tive Order 8802 banning discrimination in
war Industries and apprenticeship programs?

Or the 99th Pureuit Squadron, trained in
segregated units at Tuskegee, flying like de-
mona in the death struggle high over Italy?

Was it Rosa Parks who sald *No” she
wouldn’t move; and Dalsy Banks who said
“Yes,” black children would go to Central
High School?

Or the three men who had been the black
man’s embodiment of blitzkrieg—the most
phenomenal legal brains ever combined in
one century for the onslaught against injus-
tice—Charles Houston, William Hastie,
Thurgood Marshall?

Or a group of students who said, “We’ve
had enough. I mean, what's so sacred about
a sandwich, Jack?”

Or men named Warren, Frankfurter, Black,
Douglas who read the Bill of Rights and be-
lieved?

Mr. President, I realize it may seem
more newsworthy to report the judge's
remarks only when they have been
critical of the traditional civil rights
leadership. Realize his critics, who ob-
ject to his expressed views agalnst re-
verse discrimination, wish to make
him look ungrateful. But it is a false
portrait—a caricature—being drawn.
These remarks [ have quoted are read-
ily available and I hope they will be
given their fair dues.

Next, it has bheen widely reported
that in 1983, Judge Thomas had some
words of praise for minister Louis
Farrakhan. The initial radio reports I
heard pretty much left it at that, a
deft: piece of guilt by association. The
reference to Farrakhan in the two
speeches in question were apparently
drafted by others and may not even
have been delivered, according to our
colleague, Senator DANFORTH. Here is
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what Judge Thomas may have said in
one or two speeches in 1983:

In the words of Minister Louis Farrakhan
of the Nation of Igsilam—a man I have ad-
mired for more than a decade: “And so, I say
to you, whether America overcomes or not,
we the poor, we the oppressed, we the blacks,
we the Hispanics, we the disinherited, we the
rejected and most despised, we will overcome
and then together we will be able to say in
the words of Dr. Martin Luther King: Free at
last, free at last, thank God Almighty, we
have united and made freedom a reality at
last,”

Thus, the judge was expressing agree-
ment with a self-help philosophy. This
was in 1983, before minlster
Farrakhan’s anti-Semitic views be-
came well known during the 1984 Presi-
dential campalgn. Those who closely
track such matters may have been
aware of Farrakhan’s earlier anti-Se-
mitic remarks, but most people were
not aware of them.

I have known Judge Thomas for some
10 years. I have spoken with others who
have known him, including Jewish
friends of his and mine. There is not a
prejudiced bone in the man’s body. Any
suggestion by anyone—by anyone—
that the judge harbored any prejudicial
views about Jews is simply and em-
phatically untrue,

Judge Thomas issued a statement
July 12 in which he said:

I cannot leave standing any suggestion
that T am antisemitic. I am and have always
been unalterably and adamantly opposed to
antisemitism and bigotry of any kind, in-
cluding by Louis FParralthan, I repudiate the
antisemitism of Lousis Farrakhan or anyone
else. While I support the concept of economic
self-help, 1 have never supported or tolerated
bigotry of any kind.

Indeed, Mr. President, in reviewing
some of the judge’s earlier public re-
marks, I came across an item from the
January 26, 1987, Daily Labor Report. I
will quote an entire paragraph of the
judge’s remarks, which include a ref-
erence to Jews, 80 that the full context
is understood:

PeoDle have assigned a lot of different mo-
tives to what I do, but it's really simple. 1
don’t see how any race policy other than
neutrality can be good. 1 can see absolutely
no benefit from thern. Segregation was
wrong. Apartheid [ia] wrong. The policies to-
ward Jews in the Soviet Unlon are wrong. It
used to be the morally good thing to say
you're not bigoted against anybody. Now,
it’s like I'm not In favor of black if I'm not
bigoted against anybody. If I'm not for pref-
erences, then I'm against blacks. But I'm not
for prefernces for whites either. I just think
everybody should be treated fairly, That’e it.

I was pleased to read the falrminded
comments of Kenneth Stern, described
in the July 13, 1991, Washington Post as
“as speclalist on antisemitism and ex-
tremism at the American Jewish Com-
mittee.”” The Post wrote that Mr,
Stern “said that Thomas’ statement
about Farrakhan came,” and now I am
quoting Mr. Stern in the Post, “before
Farrakhan was generally known to be
a rabid antisemite, * * * Somebody who
was not following FParrakahan very
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closely might not have known that
about him.”

The Post story continues:

Stern said the American Jewish Commit-
tee did not have a problem with Thomas'
speech because, “Farrakhan has also said
other things that Thomas might have been
referting to and Farrakhen’s antigemitism
was not that generally well-reported” at
that time.

Rabbi Marvin Hier, dean of the
Simon Wiesenthal Center, a Jewish
human rights group based in Los Ange-
les, was quoted in the New York Times
on July 13, 1991, as saying:

We aocept Judge Thomas at his word, that
he has never been antisemitic and repudiates
Louls Farrakhan.

Anti-Semitismn has no place in our
public or private lives, Judge Thomas
has always agreed with that position.

Finally, some reports have had it
that Judge Thomas, in an earlier job in
Missouri in the mid-1970’s, had a Con-
federate flag in his office. This has
touched off a small amount of specula-
tion. Some of it has been small-minded
psychobabble. Indeed, one critic, per-
haps facetiously, cited this alleged fact
for the proposition that Judge Thomas
‘“‘has appropriated the values and phi-
losophy of those responsible for the
vertical relationship of white over
black, rich over poor,’”” if you can be-
lieve that one, Mr. President. [Hay-
wood Burns, July 9, 1991, New York
Times]. Others have guessed that hoist-
ing the Stars and Bars was just another
contrary way for the judege to express
his well-known independence.

Mr. President, Judge Thomas men-
tioned this report to me in our visit
Thursday. He said he had spoken with
some of his colleagues from the period
in question. I can now report to the
Senate and the American people: Ap-
parently, the flag in Judge Thomas’ of-
fice was the flag of his home State of
Georgla.

I realize this startling revelation
may touch off a new round of incisive
commentary and analysis of the
judge’s psyche. Did he also have an
American flag in his office? If not, why
not? Does the display of the Georgia
State flag, a Deep South State, evince
a devotion to the doctrine of States
rights? I cannot wait to read the next
round of speculation to find out. I sus-
pect, however, that it simply reflected
the judge’s pride in his home State.

Mr. President, nominations of Su-
preme Court Justices are always inter-
esting. They always create a lot of
heat. They always create a lot of inter-
est. But fair is fair. I believe it i3 time
to start treating Clarence Thomas as
the decent, honorable man of integrity
that he really is.

Mr. President, I have known him for
a little over 10 years. I know the man.
I know what Kind of a person he is. I
know where he is coming from. I know
that this man does not have a preju-
diced bone in his body. I know he is not
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on the far right or the far left. There-
fore, he i8 not going to please either of
the extremes. But I ¢an tell you that
he is going to please an awful lot of
people, to the left of center from time
to time and to the right of center from
time to time, if given the chance to
serve on the Supreme Court. I believe
he will be glven that chance.

Mr. President, I hope we will all be
fair to Judge Thomas and give him
every opportunity we can. I hope the
media will be falr to him and not cite
things out of context. And I hope that
the media and commentators will tell
the Judge Thomas full story—and treat
him with the dignity he deserves and
treat his nomination with the dignity
it deserves.

I yield the floor.

TRIBUTE TO FRANK PASQUALE III

Mr. DECONCINI. Mr. President, it is
with great pleasure that I rise today to
bring to the attention of my colleagues
a significant accomplishment of one of
my young constituents, Frank
Pasquale III. Frank, a student at Para-
dise Valley High School, is the winner
of the sixth annnal national Citlzen
Bee competition conducted by the
Close Up Foundation. The Citizen Bee
national final is a 2-day competition
which puts high school students
through grueling written and oral
exams on current world events, Amer-
ican history, geography, government,
and economics.

In total, more than 140,000 students
from 3,700 high schools throughout 45
States, the District of Columbia,
Guam, and the Department of Defense
Dependent Schools competed this year.
One hundred and nine other students
joined Frank in Washington for the na-
tional final answering questions that
would baifle even most Members of
Congress, Mr. President, I would like
to offer congratulations to each of the
finalists for this dedication to the
countless hours of study and prepara-
tion which this competition demands, I
will ask unanimous consent that the
list of all of the finalists to be printed
at the end of my statement.

At a time when our focus is on the
troubled spots in our Nation’s edu-
cational systermn, it is refreshing to
bring to your attention the work of the
Close Up Foundation’s Citizen Bee
competition which has been successful
in getting students excited about civic
education. The Citizen Bee combines
the talents and hard work of the atu-
dent participants with the encourage-
ment and dedication of their teachers,
parents, and community sponsors. I
would like to express my gratitude to
those parents who have taken an active
role in their children’s education, as
well as the dedicated teachers. I would
also like to recognize the commitment
of the local, State, and national spon-
sors who helped make this educational
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conivol lists within three months of the passage
of the bill.

———————

CLARENCE THOMAS AND THE
LIBERAL “LYNCH MOB”

Mr. DOLE. Mr. President, although
it’s been just 2 weeks since President
Bush first nominated Judge Clarence
Thomas to the Supreme Court, the 1ib-
eral lynch mob is already forming out-
gide the Judiciary Committee hearing

rOOI.

As Alan Keyes points out in today’s
washington Times, Judge Thomas’
pomination has “aroused the nastier
instincts’ of some of his liberal critics,
who cannot figure out how a black man
in America can be both a Republican
and a conservative.

I suspect that much of the liberal
criticism directed at Judge Thomas
stems not from a close analysis of his
record, but from pure, unadulterated
self-interest.

For the past 25 years, the civil rights
leadership in this country has operated
like a public utility monopoly. The lib-
eral leadership packages the correct
civil rights message and the liberal
media glowingly reports this message
to America—uncritically and without
dissenting votes.

Those in black America who don't
buy into the message are shunned into
sllence,

S0, Mr. President, 1t is no wonder
that Judge Thomas—with his independ-
ent thinking and intellectual integ-
rity—is a threat to the self-proclaimed
keepers of civil rights orthodoxy,

Ad homine attacks—such as the
cheap shot by columnist Carl Rowan,
who absurdly compares Judge Thomas
with the bigot David Duke—are the
first warning signs of an orthodoxy
coming to the painful realization that
it does not have a monopoly on the
truth.

Mr. President, I ask unanimous con-
sent that the article by Mr. Keyes be
printed in the RECORD immediately
after my remarks.

There being no objection, the article
was ordered to be printed in the
RECORD, as follows:

[From the Washington Times, July 15, 1991]
“QUTING'* B16OTS WHO LURK ON THE LEFT
(By Alan Keyes)

Besides provoking a flurry of interest in
hlack conservatives, the Clarence Thomas
nomination has apparently aroused the
nastler inatincts of some of his supposedly
liberal eritics.

Take, for example, the outburst by black
columnist and TV commentator Carl Rowan:
“If they had put David Duke on, I wouldn’t
scream as muoch because they would look at
David Duke for what he is. If you gave Clar-
énce Thomaa a little flour on his face, you'd
think you had David Duke talking.

Apparently, if we put a little flour on hie
face, Judge Thomas might have some hope of
getting a fair hearing from political bigots.
8ince he's black, fairness need not apply.

Mr. Rowan has always been a champlon
Practitioner of the vicious racial Intimida-

CONGRESSIONAL RECORD—SENATE

tion through which some black leaders have
tried to keep the black community in the
grip of political and intellsctual totali-
tarianism, Disagree with them and you're in-
stantly excommunicated from the black
race, accused of being a ‘‘wbite-thinking
black,” an *“Oreo cookie™ or, at the very
least, a foot-shuffling Uncle Tom.

Mr. Rowan's knee-jork bigotry comes as ho
surpries to me. In 1988, when tbe Maryiand
Republican Party nominated me for the U.8.
Senate, he wrote a column dismissing my
candldacy as a “token” because I was black,
He didn’t interview me, He didn't look at my
background or experience in government. He
looked only at my skin color and boldly pre-
judged the situation.

As it turned out, nearly 40 percent of
Maryland’'s voters disagreed with him, a
showing that equaled or exceeded that of the
Republican candidates in the two preceding
Senate races.

This is, of oourse, precisely the kind of
prejudice the great champions of the civil
rights struggle fought against. Yet people
like Mr. Rowan routinely practice it, while
lambasting others for betraying the civil
rights cause.

Why are petty, close-minded bigots al-
lowed to call themselves “liberals”? Until it
was hijacked by these covert totalitarians
the word liberal implied a generous, fair-
minded approach to issues. It implied a will-
ingness to give all sides & hearing. Now it re-
fers to intellectual fascists who deem them-
selves the good guys and say their way is the
only way.

Another olear example of this bigotry has
emerged in “know-nothing” antl-Catholio
slurs and innuendo against Judge Thomas by
advocates of abortion. Though the political
archetype of contemporary liberal idealism,
John Kennedy, was himself a practicing
Catholic, these virulent, single-issue
jideologues feel justified in stirring up the
corrosive venom of religious bigotry in their
zenl to take Judge Thomas apart. Yet the
Catholics who now sit on the court were con-
firmed without such scurrilous attacks.

Since Judge Thomas i3 black, the pro-abor-
tion zealots think it's safe to show their reli-
gious bigotry in ways they wouldn’t dream
of doing if he were white.

Contemporary liberals always have suf-
fered from an undercurrent of condescending
bigotry. That’s why the liberal stereotypes
of the *“victims™ of society correspond 8o
closely to the old racist sterotypes that vio-
timized blacks in the first place.

Today, when they say ‘‘helpless,'’ do they
ptill mean “lazy”? Today, when they say
“disadvantaged,” do they still mean *‘infe-
rior’'? Today, when they say ‘“‘underclass,”
don't they still mean second-class citizens?

As victims, blacks still are placed conven-
jently to be looked down upon, If a black
person dares to look them in the eye, to
think for himseif, to claim with pride a role
in his own aohievements, they rush to stomp
him down, just as racist mobs in the old
South took it upon themselves to deal pe-
remptorily with what they called ‘‘uppity”
blaoks.

Clarence Thomas is such a pereon and the
1ynoh mob ia forming. Some blacks like Carl
Rowan are helping to knot the rope, Others
like Benjamin Hooks are hesitating, sensing,
I think, the trap laid out before them. Some-
where in thelr hearts they know that even
though the ideologues say they're “Borking”
a conservative, in reality they're just lynch-
ing another black.
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PROCEDURES ON HABEAS CORPUS

Mr. SPECTER. Mr. President, during
the course of the consideration of the
crime bill, there was extensive consid-
eration given to procedures on habeas
corpus. In a colloquy with the distin-
guished chairman of the Judiciary
Committee, Senator BIDEN, there was a
discussion about the need for holding
hearings to reform habeas corpus pro-
cedures. By letter dated May 22, 1991,
vice dean and professor of law, James
8. Liebman from the School of Law of
Columbia University in the city of New
York wrote with some interesting and
worthwhile ideas on reforming habeas
corpus procedures. I ask unanimous
consent that this letter be printed in
the RECORD so that it may be reviewed
in advance of the Judiciary Committee
hearings on habeas corpus to be held in
the future.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

COLUMEIA UNIVERSITY IN
THE CITY OF NEW YORK,
New York, NY, May 22, 1991.
Re: Capital Habeas Corpus Reform.
Hon. ARLEN SPECTER,
U.8. Senate, Washington, DC.

DEAR SENATOR SBPECTER: On May 7, 1991,
American Bar Association President John
Curtin and I testifled before the Senate Judi-
ciary Committee on the subject of habeas
corpus reform. I was struck during the hear-
ing by the thoughtfulness of your effort to
get free of the rhetoric coming from both
sides in the debate and to come up with a
genuine solution to the problem of death
penalty habeas corpus review. Speaking now
only for myself, as a law professor and stu-
dent of habeas corpus, I thought that it
might be helpful—and I hope not too pre-
sumptuous—to provide my thoughts directly
to you. I do so in partioular because I believe
that your proposal (3, 19) is very much on
target in theory and general approach,

Habeas corpus is a very ¢complex procedurs
rght now, largely due tc the procedural de-
fault and nonretroactivity (Teague) doc-
trines, In the usual, noncapital case, that
complexity speeds up the process in the
pense that it deters many prisoners, acting
without counsel, from filing. As a result, the
per capita rate at which prisoners file habeas
corpus petitions has dropped to less than one
third of the habeas corpus filing rate at its
peak in 1970 (and is still dropping). As you
seemed to suggest during the hearings, the
habeas corpus system works well enough in
noncapital cases and does not now need the
radical surgery that the Administration has
proposed.

Capital cases are different. In those cases,
complexity elows down the process because
the lawyers representing capital petitionera
can handle, and even take advantage of, the
complexities in the process. The insight into
this problem that you reflected at the hear-
ing ia that neigher “side" in the debate is
making a genuine effort to solve the problem
of complexity—and thus delay—in oapital
cases. The reason is simple. Both sides in the
debate profit from complexity. Defense law-
yers favor complexity because they often oan
take advantage of it to keep their cases
going. On the other hand, states attorneys
favor the existing complexities because, by
creating procedural obstacles, to habeas cor-
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The bill clerk proceeded to call the
mill..r. KENNEDY, Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is 80 ordered.

Mr. KENNEDY. Mr. President, I ask
upanimous consent that there be 90
minutes equally divided and controlled
for the debate on the pending amend-
ment; that no other amendments or
motions be in order prior to the dis-
position of the Durenberger amend-

ment.
The PRESIDING OFFICER. Is there

ohjection?

Mr. KENNEDY. Mr. President, I fur-
ther ask unanimous consent the time
gtarting on the Durenberger amend-
ment be at 2:25 and that at the opening
of the Senate at 2:15 Senator DANFORTH
be recognized for a time not to exceed
10 minutes.

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.

Mr. KENNEDY. Mr. President, fi-
nally, I want to clarify, on the issue of
the motions included in the consent re-
quest, they do not include motions to
table.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. KENNEDY, Mr, President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. KENNEDY. Mr. President, I ask
upanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is 80 ordered.

RECESS UNTIL 2:15 P.M.

Mr. KENNEDY. Mr. President, ac-
cording to the previous order I move
the Senate stand in recess until the
hour of 2:15.

The motion was agreed to and, at
12:27 pm., the Senate recessed until
215 p.m.; whereupon, the Senate reas-
sembled when called to order by the
Presiding Officer [Mr. BRYAN],

The PRESIDING OFFICER. Under
the previous order, the Senator from
Missour{ (Mr, DANFORTH] is recognized
for a period not to exceed 10 minutes.

CLARENCE THOMAS AT THE EEOC

Mr, DANFORTH, Mr. President, I am
sure that in the next 2 months much
attention will be focused on Clarence
Thomas' chairmanship of the EEOC.
Because Judge Thomas spent 8 years in
that office, his stewardship deserves
careful attention. Surely, each of us
should take the time to learn about the
Thomas era at the EEOC. What kind of
chairman was he? What was the Com-
Mmigsion like before he took office, and
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what Is it like today? What do its em-
ployees say about his chalrmanship,
and what does his tenure at the EEQC
tell us about Clarence Thomas as g per-
son?

In order to learn the answers to these
questions, I decided to find out for my-
self. I went to the EEQOC headquarters,
met with people who had worked with
Clarence Thomas, walked the corrldors
and formed a clear impression of Clar-
ence Thomas, the Chairman. Today, I
would like to share my observations
with the Senate, and to suggest that
other interested Senators do what I
did—go to the EEOC headquarters and
see for yourselves,

While at the headquarters, I had the
opportunity to speak with a wide vari-
ety of individuals, They were male and
female, black, white, and Hispanic,
able bodied and visibly disabled. Most
held managerial or professional respon-
sibilities. One was a maintenance man
in green overallg. One was a driver for
the Commission. They shared a com-
mon commitment to the mission of
their agency: To ensure equal employ-
ment opportunities for all Americans.
All had worked with Clarence Thomas.
Some had served at the Commission
years before the beginning of the
Thomas era.

The clear message of those I visited
was that Clarence Thomas had trans-
formed the EEOC from the dregs of the
Federal bureaucracy to an efficiently
operating agency which was effactively
performing the duties Congress had as-
gsigned to it. The present Chairman,
Evan Kemp, said that until Clarence
Thomas took over, the agency was gen-
erally considered to be, in his word, a
“joke,” and that Thornas had trans-
formed it into a first-class agency,
equal to two others where he had
worked, the Internal Revenue Service
and the Securities and Exchange Com-
mission.

This observation was shared by oth-
ers at the Commission. A white male
attorney who has been with the EEOC
since 1974, told me that Clarence
Thomas “brought us from an also ran
agency to the first tier.” He said that
in the old days, management of the
Commission was not always held ac-
countable. He added that in the Thom-
as regime, “When I made hard deci-
gions, judgments were made on the
merits, Politics did not enter in.” A
woman, with the Commission since 1979
said, *“Today, people respect the EEOC.
* * * (Thomas) worked very hard to im-
prove the quality of the staff.”

A black woman told me that under
Clarence Thomas, “‘Computers started
appearipg all over the agency.” She
sald that on days when employees had
to work until 2 a.m., Clarence Thomas
would be there.

The financial management system of
the Commission before the Thomas re-
gime was described as '‘a mess” before
Clarence Thomas arrived. Clarence
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Thomas cleaned up the mess, according
to a black female manager.

One of the most telling statements
was made by a 5l-year-old white male
manager who had been with the EEOC
for 21 years. He described himself as “a
liberal, life-long Democrat who had
never voted for a Republican in my
life.” He =sald, “Clarence Thomas
brought the agency into the modern
age. At the time he came, we couldn’t
tell you what cases we had. He put in
Place a tracking system. We Increased
the number of cases, and reduced the
time for them. I never had interference
with how I handled cases. He made us
proud to work here.”

I specifically inquired about age dis-
crimination that had lapsed because
the statute of limitations had run. I
was told that these cases amounted to
about 0.2 to 0.3 of 1 percent of the case
load, that they never would have heen
discovered but for the computer pro-
gram installed by Chajrman Thomas,
and that when Mr., Thomas heard that
age discriminations cases had lapsed,
he “saw red.” One employee sald that,
“the suggestion that the lapse was in-
tended has no basis in fact.”

A blind attornmey, with the EEOC,
who now heads the litigation program,
sald, *I feel personally offended at the
unfounded oriticism' of Chairman
Thomas.

The esprit de corps of the agency was
described by an attorney with the Com-
mission, a black woman recruited by
Chairman Thomas in 1985. “He told me
he wanted to move the agency forward,
to attract really good people. He had
the highest Integrity. He had a high
tolerance for disagreement.”

Even more illuminating than ac-
counts of the Thomas management of
EEOC were the statements made about
the personal qualities of the Chalrman.
Several employees sald that the Chalr-
man was personally involved in making
the Commission’s new headquarters
building accessible to the disabled. One
person said that Clarence Thomas
learned enough sign language So that
he could encourage the hearing im-
paired. Another said that when her son
was injured in a football accident, the
Chairman came to her office to find out
how he was doling, and gave her the
name of his own physician. He later
“kept coming down” to inquire about
his condition.

A long-term black employee who had
worked for Martin Luther King said
that Chairman Thomas would bring
young employees to see her, and would
say, “Willie, tell them about Dr.
King.”

When I asked about the charges some
have made that Clarence Thomas has
lost, sight of hiz own experience with
segregation, and that he lacked feeling
for those who came after him, a black
maintenance man expressed his feel-
ings most eloquently, and without
words, He gimply looked at me. Then
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slowly, deliberately, he turned both
thumbs down.

A number of employees of the EEOC
thought it important to describe Clar-
ence Thomas’ last day as Commission
Chairman. They told of hundreds of
employees standing Iin the lobby in
tears to say goodbye. When he walked
out the door, one middle-aged woman
followed him outside, tears streaming
down her face.

The headquarters bullding of the
EEOC has since been named the Clar-
ence Thomas Building. A plaque honor-
ing him is fixed to the lobby wall, its
words composed, not by the members
of the Commission, but by the employ-
ees:

Clarence Thomas, Chairman of the U.S.
Equal Employment Opportunity Commis-
sion, May 17, 1982—March, 1990, {8 honored
here by the Commission and 1ts employees
with this expression of our respect and pro-
found eppreciation for his dedicated leader-
ship exemplified by his personal integrity
and unwavering commitment to freedom,
justice, equality of opportunity and to the
highest standards of Government ssrvice.

TITLE X—PREGNANCY
COUNSELING ACT

The Senate continued with the con-
sideration of the bill.

The PRESIDING OFFICER. Under
the previous agreement, the pending
amendment is amendment No. 754, of-
fered by the senior Senator from Min-
nesota [Mr. DURENBERGER], subject to a
90-minute time agreement, controlled
in the usual form.

The Senator from Minnesota [Mr.
DURENBERGER] is recognized.

Mr, DURENEERGER. Mr. President,
the Chair has stated the pending busi-
ness, and for those of our colleagues
who may not have been here when I
proposed the amendment, It is an
amendment to & substitute proposed
earlier in the day by my colleague from
Rhode Island, Senator CHAFEE.

We have a unanimous-consent agree-
ment to confine the debate to 90 min-
utes, 45 of which I will not take, but at
least; I will begin to explain the purpose
of this amendment. But I will do it, Mr,
President, in the context of family
planning.

I thought it appropriate that before
we get Into the emotional details of
this debate—and whether debate is
emotional or not, the issue certainly
1s—it is important to address some
very basic facts and history about what
the title X program is. We need to un-
derstand what we are dealing with be-
fore we decide how it should work.

Title X is a section of the Public
Health Service Act, and that ought to
tell us something right there. Title X
18 part of a national effort in this coun-
try at promoting and improving public
health.

There can be no more central concern
for government or for individuala than
the health of its citizens, and yet we

struggle each year here to find ade-
quate resources for public health. I
have been part of that struggle, as have
Senator KENNEDY and Senator HATCH
in the Labor Committee and Senators
HARKIN and SPECTER, the leaders on
the Appropriations Committee.

The full name for title X is the Popu-
lation Research and Voluntary Family
Planning Program. The purpose of the
program is to provide information and
contraceptives to people in order to
prevent unwanted pregnancies.

I suppose at ¢ne point in time, before
I reached this Chamber, that basic pur-
pose was a controversial purpose. But
to the vast majority of Americans
today Government helping young
women to avold a pregnancy they do
not desire and are unprepared for is a
good idea and it is tax money well
spent.

Title X today provides grants to
about 4,000 family planning sites
around America. They serve about 4
million women, most of whom are
lower income. The core services which
these facilities provide are the follow-
ing: Contraceptive information, con-
traceptive services, gynecological ex-
aminations including basic lab and
screening tests such as for cervical
cancer, sexually transmitted disease
detection, natural family planning in-
struction, infertility services, and
pregnancy testing.

Given the alarming statistics we see
about lack of access to health services
among lower income women, title X
fills an important hole in our public
health systern. Medicaid, the maternal
and child health block grant, and so-
cial services block grant, as well as
State and locally provided funds, aug-
ment this effort. But as the Infant
Mortality Commission, the Pepper
Commission, and many other studies
have shown, many Americans are fall-
ing though the cracks,

In part due to various controversies
which have become attached to the
program, funding today is $18 million
less than it was in 1981. When you put
that in constant dollars, that is a 50-
percent reduction in our Federal com-
mitment to family planning and all of
the related services I have just listed.

I ask, Mr. President, 1s there any per-
gon on this floor who believes that fam-
ily planning is less important today
than it was a decade ago? We ought to
be spending twice ag much, not half as
much, on family planning.

Millions of women who need these
kinds of services are simply not getting
them because there just is not enough
to go around. For every 1 woman
served, there are probably 10 unserved.
And what happens to them? Many of
them end up delivering low-birth-
welght children, populating our
neonatal Intensive care units in hos-
pitals all over America. Some of them
have short, painful, but expensive lives
which devastate their parents and bur-

den the community. To

President, an equally mlm:}e}'h'
many of those unwanted Dl‘es'uanc?t'
end in abortion. &3

Mr. President, title X is a vitally i,
portant program. It deserves grogss
support than it gets around here, 1t de-
serves far more funding than it Te-
ceives around here, That is my objec.
tive in offering the amendment befare
us, to find a way to steer title X arogng
all of the controversies which have sur-
rounded it ever since I came to thig
Chamber. And the way we can do that
is to agree to a compromise hetweep
the extreme positions in this debate,

I propose that we split the difference
between what the Supreme Court, erpg.
neously said the title X regulatigng
meant in the Rust decision and what
the groups supporting the Chafes i)
say they should mean. It is an effort tg
make title X the best public health bij)
that 1t can be. Then we can win bipay.
tisan support for family planning and
press on to get the funding it deserves,

The purpose of this amendment ig
simple: To get pregnant women gag
quickly as possible into the setting
where they can get the best and most
comprehensive advice possible. My
amendment ensures that women who
discover they are pregnant at title X
family planning clinics are imme-
diately referred to experts for prenatal
care, experts for counseling concerning
their options.

The Chafee amendment has no such
guarantee. To the contrary, under the
Chafee substitute, we can be sure that
many women will get pregnancy advice
from people who are not qualified to
give it.

Unfortunately, the heated rhetoric
surrounding the program has often ob-
scured the common purpose we all
share: That women receive quality
health care. I hope this amendment
will serve to lower the volume of the
rhetorie of the debate and turn our at-
tention to where it belongs, to ensure
that we facilitate continuity of health
care when a woman is pregnant. For at
that point, there are two patlents, a
mother and her child.

Mr. President, we need to focus on
the limited scope of the Title X Pro-
gram, Let us be clear. It is not a full
service health care program. It is & pre-
ventive preconception program. Serv-
ices in the program  includs
preconceptional counsel, education,
and general reproductive health care.
In essence, once a women is diagnosed
as pregnant, she does not belong in the
Title X Program anymaore.

When a person's general practitioner
discovers a serious condition, they nor-
mally refer the patient to a specialist
who s more competent to treat the
condition. That is exactly what my
amendment proposes: When a title X
facility has a client or a walk-in clienz
who 18 pregnant, they must refer tha
woman to a facility that Is expert 12
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lied forces successfually, and with few
allied casualties, pushed back Saddam
Hussein’s military occupation of Ku-
walt, The allies are now taking on the
enormous task of restoring the dev-
astated State of Kuwait. Mr. President,
the outcome of the allied force’s vic-
tory could have been immensely dif-
ferent were it not for the 1981 Israeli
attack on Iraq’'s growing nuclear capa-
bility. We owe a long overdue show of
gratitude to the State of Israel for the
prudent action it took 10 years ago.

The potential of an Iraqi nuclear
threat to Israel and surrounding Arab
states in 1981 was growing. Experts de-
termined that in 1 to 3 years Iraq
would have gained a nuclear threat ca-
pability. Iraq possessed the delivery ca-
pability with its jet bombers, and
short-range and surface-to-surface mis-
siles. If Israel had not taken preventa-
tive action against Iraq at Osirak to
end Iraq’s nuclear threat, the United
States and the alljed forces could have
lost the war, or worse, lost an unthink-
able amount of lives to a nuclear at-
tack.

If the Unlted States has learned one
thing from this war with Iraq, it is that
the threats of a dictator should be
taken to heart. Saddam Hussein’s
naked aggression brought him into Ku-
wait. As we now know, he would have
used any means possible to bomb Israel
and the other Arab States, as he
threatened to do before and during the
invasion of Kuwait. Saddam did not
hesitate to send Scud missiles into Is-
rasel in an unprovoked attack on inno-
cent civilians. Israe]l showed great re-
straint during those attacks in Janu-
ary and February. The course of the
war might have been very different if
Israel has responded to these attacks
with a show of force instead.

The time has come for the United
States to seek to repeal the U.N. Secu-
rity Council Resolution 487, which
wrongly condemns Israel’'s attack on
Iraq to prevent their nuclear aspira-
tions. This action not only safeguarded
Israel and the United States from a nu-
clear threat but the allied states as
well. Thus, the Congress should also
encourage the other nations in the alli-
ance to join the United States in re-
pealing this resolution, and show their
appreciation for Israel’s past action.

The ACTING PRESIDENT pro tem-
pore. The Senator from California.

Mr. CRANSTON. I thank the Senator
from Pennsylvania for his collabora-
tion with me on the Veterans’ Affairs
Committee in exploring what can be
done to deal with the post traumatic
stress disorder that is prevalent among
an unknown number of veterans at the
present time, stemming from the Iraq
war, I look forward to oollaborating
with the Senator on that front as we
collaborated on many fronts.
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MOTOR VOTER REGISTRATION

Mr. CRANSTON. Mr. President, I rise
very briefly to urge an aye vote on clo-
ture and support for the motor voter
registration bill that is about to come
before us in the form of a cloture vote.
We stand for democracy in the world,
We should stand for democracy at
home.

Registration barriers against voting
were enacted in our country after the
Civil War as part of an effort to keep
blacks and poor people from voting in
our country. At that time registration,
literacy tests, poll taxes were enacted.
They had the effect of keeping people
from voting. They were used delib-
erately for that purpese, In the civil
rights days earlier in this century,
when Lyndon Johnson was in the White
House, we got rid of the poll tax, we
got rid of literacy tests. We did not get
rid of registration, It deliberately was
created as a barrier to voting. It stlll is
used deliberately in some parts of our
country as a barrier to voting. In other
places it is entirely inadvertent.

Registration may serve a useful pur-
pose in making certain that only peo-
ple vote who are entitled to vote under
the law and the processes of our coun-
try. But we should make it much sim-
pler for people to register so they oan
register without having difficulties in
doing 80. This measure before us would
do exactly that. It would make it pos-
sible for people, when getting a driver's
license, to simply say they would like
to bhe reglstered, indicate the party,
and they would become registered.
That would, apparently, oover about 90
percent of the eligible voters in our
country.

The other 10 percent would be reg-
istered by what is called agency-based
registration, which is also proposed
and covered in this law, where they
congregate in unemployment lines to
get unemployment insurance or to dis-
cuss their Social Security problems.
They would be given a very easy oppor-
tunity to register at that stage.

I urge that this be done. It will
strengthen our democracy and it will
show when we demand democracy and
the right to vote in the Soviet Union
and other countries, we are also sincere
about making that right possible for
people here in the United States.

CONCLUSION OF MORNING
BUSINESS

The ACTING PRESIDENT pro tem-
pore. The time for morning business
has expired.

EXTENSION OF MORNING
BUSINESS

Mr. THURMOND. Mr. President, I
ask unanimous oonsent that morning
business be extended 3 more minutes,
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Mr. KENNEDY. Rege
to object, will the Semigirnfm?:m“m
quest again?  re-

The ACTING PRESIDENT
pore. The Senator is mquesunmgomt:m
ing business be extended 3 minutes -
the vote for cloture be therefore -
aside, Is there objection? set

Mr. FORD. Reserving the
ject, we have had chnirme:sv:llfotﬁz
delayed thelr committee hearings g
vote at 10 o’clock. We have many Sep.
ators here who want to vote at 10
o'clock. I hope that no other Senator
will ask to extend the time because
then I will have to object. I will not oh.
Ject to 3 minutes. I hope the Senatop
will finish in 3 minutes,

The ACTING PRESIDENT pro tem-
pore. Without objection, it iz so on
dered. The Senator from South Carg.
lina is recognized for 3 minutes.

NOMINATION OF JUDGE CLARENCE
THOMAS TO THE SUPREME COURT

Mr. THURMOND, Mr. President, in
the near future, the Senate Judiciary
Committee will begin hearings on
Judge Clarence Thomas for a position
on the U.8. Supreme Court. I antici-
pate that the hearings will be thor-
ough, comprehensive and, at times,
contentious.

Ag we prepare for this hearing, it is
important to note that Judge Thomas
is not an unknown quantity, having
been confirmed by the Senate on four
occasions. He was before the commit-
tee just 15 months ago, at which time,
a complete review of his background,
qualifications and professional experi-
ence was undertaken. Judge Thomas
was overwhelmingly approved by the
full Senate for a position on the US
Circuit Court for the District of Colum-
bia.

Currently, certain individuals and or-
ganizations have raised ooncerns about
Judge Thomas. I believe much of the
current opposition is based on the ide-
ology, or judicial philosophy, that
these individuals and groups believe
Judge Thomas will apply if confirmed
to the Supreme Court. Because 80
much has been said about the question
of philosophy, or ldeclogy, I want t0
comment aboub this issue within the
context of the nominating process.

Some argue that philosophy should
not be considered at all in the nomina-
tion process, while others state that
philosophy should be the sole criterla.
It is not appropriate that philosophy
alone should bar a nominee from ihe
Supreme Court unless that nomine¢
holds a belief that is so contrary t0 the
fundamental, longstanding principies
of the Nation that his or her servicd
would be inconsistent with the esse?::
of this country's shared values. It 4
lieve it is inappropriate to rejec -
nominee based on philosophy a.lomi_
there are numerous other relevant fac
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t should be considered in re-
ﬁ:fnga Supreme Court nominee.

Mr. President, if a philosophical lit-
mus test can be applied to defeat a
nominee, then the independence of the
Federal judiciary would be under-
mined. Judges are not politicians who
are put in place to decide cases based
on the views of a political consistency,
but are sworn to apply constitutional
and legal principles to arrive at deci-
gions that do justice to the parties be-

&rmn.

fo;: ﬁa been sald that since the Presi-
dent uses philosophy to select a nomi-
pee, the Senate can use philosophy to
evaluate one. A coroliary statement
should be just as true: when the Presi-
dent does not use philosophy solely to
choose his nominee, the Senate should
not use philosophy solely to rejeot that
pominee. Historically, Presidents do
consider philosophy when appointing
nominees to the Supreme Court. That
18 part of our system of Government; it
i{s the manner in which the American
people have an opportunity to influ-
ence the Court which so greatly affects
them,

The 1ssue of philogophy is not a new
one for the Senate Judiciary Commit-
tee, In prior dizsoussions regarding a
Supreme Court nominee, a prominent
member of the oommittee, a Democrat,
stated:

It is offensive to suggest that a potential
Justice of the Bupreme Court must pass
some presumed test of judicial philosophy. It
ia even more offengive to suggest that a po-
tential Justice must pass the litmus test of
any single-1ssue Interest group.

Another prominent Democrat stated:

Our examination of [this nominee’s] judi-
olal philosophy, that is relevant and impor-
tant, bnt we should not condition our con-
firmation on her agreement with any opin-
ions of ours, s0 long as her philosophy is
within the norms set down by the Constitu-
tlon ftzell,

In closing, no nominee should have to
bass the litmus test of any particular
group. The prerogative to choose a
nominee to the Supreme Court belongs
to the President—an individual elected
by the people of this country, It is im-
bortant to insure that a nominee pos-
sesses the intellectual capacity, com-
Petence, and judicial temperament to
Serve on our Nation's highest court. A
Supreme Court Justice, or any other
Judge, for that matter, cannot be ex-
Pected to make rulings based on the ex-
Pectatlons of any political constitu-
ency. To do 8o would seriously jeopard-
12e the efficacy and independence of
the Federal judiciary,

THE TITLE X PREGNANCY
COUNSELING ACT

Mr. KERRY. Mr. President, I rise
today to express my support for S. 323,
the Title X Pregnancy Counseling Act
of 1891 which was passed yesterday by
the Benate. I am proud to be a strong
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supporter and cosponsor of this vital
legislation.

This bill will overturn the Supreme
Court’s affirmation of the Bush admin-
istration’s regulations prohibiting re-
cipients of Federal family planning
grant funds from advising pregnant
women that one of their options for
dealing with pregnancy is pregnancy
termination. In my judgment, no one
should ever make a decision lightly or
hastily to terminate a pregnancy. Such
a decision should be reached only based
on very careful thought and reflection.
However, after much careful study, I
remain committed to the position that
no one ultimately is better able, and no
one has a more compelling right, than
a pregnant woman bto choose if she
wishes to have a child. I believe it fol-
lows naturally that physicians and
family planning counselors should be
permitted to include among the op-
tions they present to pregnant women
the option of pregnancy termination—
which is wholly legal in the United
States under conditions enunciated by
the Supreme Court.

While I consider freedom of choice to
be critical to the health and well-being
of the women of this Natjon, I find
equally troubling the free-speech re-
straints imposed by the Rust versus
Sullivan decision upholding the De-
partment of Health and Human Serv-
ice’s so-called gag rule. The most seri-
ous implications of the Rust decision
lay in its blatant disregard for first
amendment rights. Despite the Court’s
tortuous reading that the regulations
do not force the title X grantee to give
up its right of free speech, Justice
Blackmun’s dissent is absolutely cor-
rect. He says, “The majority professes
to leave undisturved the free speech
protections upon which our society has
come to rely, but one must wonder
what force the first amendment retains
if it is read to countenance the delib-
erate manipulation by the Government
of the dialog between a woman and her
physician.” First amendment {ree
speech rights are the most sacred of all
the rights guaranteed hy our Nation’s
Constitution. A woman’s consultation
with her physician must be considered
among the most private types of speech
protected by the first amendment. If
the Federal Government is allowed to
restrict the content of this type of
speech, then certainly the potential for
further intrusions into the private
lives of American citizens is great.
Today, we have an opportunity to stop
the recent trend of increasing restric-
tions on civil rights by the Bush ad-
ministration and the Supreme Court.
‘We must act with conviction.

Finally, I am concerned for the phy-
siclans of America If the Bush adminis-
tration’s gag rule is allowed to stand.
A doctor has a moral and ethical re-
sponsibility to give full and informed
advice to his or her patients. I have re-
ceived numerous letters and calls from
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physicians throughout the State of
Massachusetts who are deeply ocon-
cerned that their ability to perform
what they consider to be their ethical
duty, giving the full range of medical
advice to their patients, will be im-
paired by the Rust decision. 8. 323 will
remove that impairment.

Fallure of the Congress to resolve
this matter will result in a two-tiered
health care system. Those pregnant
women who can afford private physi-
cians will have no trouble receiving
counseling on the full range of legal
options available to them regarding
their pregnancies. Low-lncome preg-
nant women who cannot afford private
physicians will be restricted to just
those options approved by the Govern-
ment. Such a situation would be hor-
ribly unjust and must not be per-
mitted.

A TRIBUTE TO ROBERT
MOTHERWELL

Mr. METZENBAUM. Mr. President,
our Nation has lost one of the great
artists of this country, who was award-
ed the President’s Award just last year
in the White House. My wife and I were
there.

Robert Motherwell has left the scene.
He waa one of the true giants of mod-
ern American art. He was a very car-
ing, concerned individual. Whenever he
knew there was a problem, Robert
Motherwell wanted to be there to be
helpful to do what he could to make
this world a little bit better place in
which to live.

Robert Motherwell died yesterday at
age T7.

His impact and influence cannot he
overestimated. He will be remembered
by history as a brilliant and thoughtful
philosopher, an eloquent and insightful
writer, an important and provecative
political thinker, and most of all, a
master painter and an artist whose col-
lages were once called perhaps the
most consistently beautiful body of
work produced by any artist at that
time.

He inspired a generation, and has
given pleasure to millions. From Dus-
seldorf, Stockholm, and Vienna to
Washington, Los Angeles, and New
York, art lovers bore witness as Robert
Motherwell’s work broke startling new
ground and changed the shape of ex-
pressionist art.

From the moment he seized the
world’s attention in 1941 with his paint-
ing *“The Little Spanish Prison,”
through his revolutionary contribution
to the abstract expressionist move-
ment, and until the very day this week
that his creative energles ceased,
Motherwell has remained a oornerstone
of his profession, and a treasure to this
Nation.

His achievements are too numerous
to catalog. His 1965 retrospective at the
museumn of modern art, his mural com-
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CLARENCE THOMAS AND NATURAL
LAW

Mr. DANFORTH. Mr. President, op-
ponents of the Clarence Thomas nomi-
nation have taken his views of natural
law out of context in an effort to por-
tray the judge’s position as turning the
clock back on constitutional interpre-
tation. In particular, they have ex-
tracted a single sentence from a single,
lengthy speech, and they have trans-
formed that sentence into what it was
never intended to he: A sweeping state-
ment of jurisprudence, foretelling his
opinion of Roe versus Wade and other
issues. They have created & straw man
that never existed, and dramatically
knocked it down.

What Clarence Thomas has said
about natural law has been almost al-
ways in the context of civil rights. This
was certainly the case in his speech to
the Heritage Foundation from which
his often quoted reference to Lewis
Lehrman was extracted. Mr, President,
I ask unanimous consent that a copy of
the Heritage Foundation speech be
printed in the RECORD.

There being no objection, the speech
was ordered to be printed in the
RECORD, as follows:

WHY BLACK AMERICANS SHOULD LOOK TO
CONSERVATIVE POLICIER

(By Clarence Thomas)

Much has been said about blacks and con-
gervatism, Those on the Left amugly assume
blacks are monolithic and will by foroe of
circumstances always huddle to the left of
the politioal spectrum. The political Rlght
watches this herd mentality in aotion, con-
cedes that blacks are monolithic, picks up a
fow dissidents, and wistfully shrugs at the
seemingly unbreakable hoid of the liberal
Left on black Americans. But even in the
face of this, a few dissidents like Tom Sowell
and J.A. Parker stand steadfast, refusing to
give in to the cult mentality and childish
obedience that hypnotize black Amerlocans
into a mindiess, political trance. I admire
them, and only wish I could have a fraction
of their courage and strength.

Many pundits have come along in recent
years, who claim an understanding of why so
meny blacks think right and vote left. They
offer ‘‘the answer”™ to the problem of blacks
failing to respond favorably to conservetism.
I, for one, am not certain there {s such a
thing as “the answer.”” And, even if there is,
I assure you I do not have it.

I have only my experiences and modest ob-
spervatiens to offer. First, I may be somewhat
of an oddity. I grew up under State-enforced
segregation, which ia as close to totali-
tarianism as I would like to get. My house-
hold, notwithstanding the myth fabricated
by experts, was strong, stable, and conserv-
ative, In fact, it was far more conservative
than many who fashion themselves conserv-
atives today. God was central. School, dis-
cipline, hard work, and knowing right from
wrong were of the highest priority. Crime,
welfare, slothfulness, and aloohol were en-
emles, But these were not issues to be de-
bated by keen intellectusals, bellowed about
by rousing orators, or dissected by pollsters
and researchers. They were a way of life;
they marked the path of survival and the es-
cape route from squalor.
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FAMILY POLICY, NOT S8OCIAL POLICY

Unlike today, we debated no one about our
way of life—we lived it. I must add that my
grandparents enforced the no-debate rule.
There were a number of concerns I wanted to
express, In fact, I did on a number of occa-
sions at a great prioe. But then, I have al-
ways found a way to get 1n my two centa.

Of oourse, I thought my grandparents were
too rigid and their expectations were too
high. I also thought they were mean at
times. But one of their often gtated goals
was (o raise us so that we could *‘do for our-
selves,” so that we could stand on our ‘‘own
two feet.” This was not their social policy, it
was their family policy—for their family, not
those nemeless families that politicians love
to whine about. The most compassionate
thing they did for us was to teach ug to fend
for ourselves and to do that in an openly hos-
tile environment. In fact, the hostility made
learning the Iesson that much more urgent.
It made the difference between freedom and
incarceration; life and death; alcoholism and
sobriety. The evidence of those who failed
abounded, and casualties lay everywhere.
But there were also many examples of suc-
cess—all of whom, according to my grand-
father, followed tbe straight and narrow
path. I was raised to survive under the total-
itarianism of segregation, not only without
the active assistance of government but with
its active opposition. We were ralsed to sur-
vive in spite of the dark oppressive cloud of
governmentally sanctioned bigotry, Self-suf-
ficlency and spiritual and emotional securlty
were oir tols to carve out and secure free-
dom. Those who attempt to capture the dally
counseling, oversight, commeon sense, and vi-
gion of my grandparents in & governmental
program are engaging in sheer folly. Govern-
ment cannot develop individual responsibil-
ity, but it certalnly can refraln from pre-
venting or hindering the development of this
responsibility.

NO PRESCRIPTION FOR SBUCCESS

1 am of the view that black Americans will
move inexorably and naturally toward con-
servatism when we stop discouraging them;
when they are treated as a diverse group
with differlng interests; and when oonserv-
atives stand up for what they believe in rath-
er than stand against blacks. This is not a
prescription for success, but rather an asser-
tion that blagk Americans know what they
want, and it Is not timidity and condescen-
slon. Nor 44 I believe gadget ideas such as
enterprise zones are of any consequence
when blacks who live in blighted areas know
thet crime, not lack of tax credits, is the
problem. Blacks are not stupld, And no mat-
ter how good an idea or proposal is, no one is
going to give up the comfort of the leftist
status quo as long as they view oconserv-
atives as antagonistic to their interest, and
conservatives do little or nothing to dispel
the perception. If blacks hate or fear con-
gervatives, nothing we say will be heard, Let
me relate my experience as a designated
black/congervative/Republican/Reagan ap-
pointee In the oivil rights area—our soft un-
derbelly as far as our opponents are con-
cerned.

I begin by noting that there was much that
many of us who have been in this Adminis-
tretion since the beginning could and should
have done. This is at least as true for me as
for anyone else, For example, I believe firm-
ly that I should have taken a more aggres-
sive stand agalnst opponents of free enter-
prise and opponents of the values that are
central to success in this soclety. For me,
even more important, I should have been
more aggressive in arguing my points with

July 18, 199;

fellow members of the Admin

with those who ghared my polit.llz:r;?mmd

logioal bent. With that sald, et up i

100k 8% MY Perception of the pest six yegrs.
HIGH HOPES )

In 1880 when Ronald Reagan w

was 6 staffer for Senator John mﬁﬁ"' "
Missourt. Afver the election, Thomas 8o of
called to invite me t0 a conference in ‘gﬂ
Francisco, later named the Fairmont Cop.

ference, It was his hope, and certainly mlne‘
that this confersnce would be the beginning
of an alternative group—an alternative t.g
the conslstentiy leftist thinking of the clell
rights and the black leadership, To my
knowledge, it was not intended that tnjy
group be an antagoniat to anyone, but rather
that it bring pluralism to the thinking anq
to the leadership of black Americana. At, the
conference at the Falrmont Hotel in San
Francisco, there was much fanfare, consfder.
able media coverage, and high hopes. In ret.
rospaot, however, the composition of the
oonference, the attendees, and thelr varloys
motives for being there should have been ag
indication of the problems we would encoun.
ter in providing alternative thinking In our
soviety. Some of us went becanse we felt
atrongly that black Americans were being
fed a steady diet of wrong ideas, wrong
thinking, and certainly nothing approaching
pluraliam. There were some others, however,
who appeared there solely to gain strategie
political position(s) {in the new Administra-
tion. This would be the undoing of a great
idea. But even so, hopes were high, expeota-
tions and spirite were high, and morale was
high. For those of us who had wandered in
the desert of political and ideologica] &lien-
ation, we had found a home, we had found
each other. For me, this was also the begin-
ning of public exposure that would change
my life and ralse my blood pressure—and
anxlety level. After returning from San
Francisco, the Washlngton Post printed a
major op-ed article about me and my views
at the Fairmont Confersnce. Essent{ally, the
article listed my opposition to busing and af-
firmative action as well as my concerns
about welfare, The resulting cubory was cob-
sistentiy negative.

CABTIOATED AND RIDICULED

Many black Republicans with whom I had
onjoyed a working and amiocable relationship
on Capitol Hill were now distant, and some
were even hostile, Letters to the Edltor cas-
tigated and ridiculed me. I was invited to a
panel presentation by one organization,
“Black Women's Agenda,” and scolded by
none other than then Congressman Harold
washington of Chicago. Although Initially
shocked by the treatment I received, my
spirits were not dampened. I was quite en-
thusiastic about the prospeocts of black
Americans with different ideas receiving ex-
posure. It was in this spirit in 1961 that 1
joined the Administration as an Assistant
Secretary in the Department of Educaticn. 1
had, initially, declined taking the position of
Assistant Secretary for Civil Rights simply
because my career was not in ¢ivil rights and
1 had ne intention of moving into this ares.
In fact, I was insulted by the inftial contact
about the position as well as my current prT
sition. But policies affeoting black Ame r
cans had been an all-consuming interest O
mine since the age of 16.

1 always found it curious that, eveil thougb
that my background was in energy, mﬂ“"”i
and general corporate regulatory mattaer:-w
was not seriously sought after to move 1
one of those areas. But be that 8 it mﬁ:’ﬁc_
was excited about the prospects of influ



ing ohange. The early enthusiasm was in-
credibls. We had strategy meetings among
placks Who were interested in approaching
the problems of minorities in our society in
a diffsrent way—emong blacks who saw the
mistakes of the past and who were willing to
admit ervor and redirect their energies in a
positive way. There was also considerable in-
terest (among some White organizations) in
black Americans who thought differently.
But, by and large, it was an opportunity to
be excited about the prospects of the fu-
tare—to be excited about the possibilities of
changing the course of history and altering
the direction of social and civil rights poli-
clea in this country. Of course, for much of
the medla and for many organizations, we
were mere curiosities. One person asked rhe-
torioally, “Why do we need hlacks thinklng
like whites?”” I saw the prospects of pros-
elytizing many young blacks who, like my-
golf, had been disenchanted with the Left;
disenchanted with the so-called black lead-
ars; and discouraged by the inability to ef-
fect change or in any way influence the
thinking of black leaders in the Democratic
Party.
HONEYMOON OVER

But all good things must come to an end.
During my first year in the Administration,
it was olear that the honeymoon was over.
The emphasis in the area of olvil rights and
socjal policies was decidedly negative. In the
civil rights arena, we began to argue consist-
ently against affirmative aotion. We at-
tacked weollare and the welfare mentality.
These are poeitions with whioh I agree. But,
the emphasis was unnecessarily negative. It
had been my hope and continues to be my
hope that we would espouse principles and
policies whioh by their sheer force would pre-
empt welfare and race-counscious policies.

The winds were not taken out of our sails,
however, until early 1983 when we changed
positions in the Supreme Court to support a
tax exemption for Bob Jones University
which had been previously challenged be-
canse of certain racial pollcies. Although the
point being made in the argument that the
administrative and regulatory arm of gov-
ernment shonld not make policies through
regulations was a valid point, {t was lost in
the overall perception that the racial poli-
cles of Bob Jones University were being de-
fended. In addition, the perception that the
Administration did not support an extension
of the Voting Rights Act aggravated our
problems,

I was intrigued by several events that sur-
trunded both the Bob Jones degision and the
bandling of the Voting Rights Act. As you
Pobably remember, the deoision to change
positions in the Bob Jones University was
made public on Friday afternoon simulta-
heously with the AT&T breakup, On the fol-
lowing Monday, I expressed grave CODCerns

110 a previously scheduled meeting that this
would be the undoing of those of us in the
Administration who had hoped for an oppor-
tunity to expand the thinking of and abont
black Americans, A fellow member of the
Administration sald rather glibly that, in
tWo days, the furor over Bob Jones would
end. I responded that we had sounded our
death knell with that decision. Unfortu-
Dately, 1 was more right than he was.

With respect to the Voting Rights Act, I
always found it intriguing that we consist-
eniiy claimed oredit for extending it. Indeed,
the Prestdent aid sign it. Indeed, the Presi-
dont 814 support the extension of the Voting
Rlghts Act, But by fafllng to get out early
and positively in front of the effort to extend
the Act, we allowed ourselves to be put in
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the position of opposing a version of the Vot-
ing Righte Act that was unacoeptable, and
hence we allowed the perception to be cre-
ated that this Administration opposed the
;Fot.ing Rights Act, not simply a version of
t.

MY FRIEND ATTACKED

Needless to say, the harangues to which we
were subjected privately, publicly, and in all
sorts of forums were considerable after these
two policy decisions. There was no place that
any of ns who were identified as black con-
servatives, black Republicans, or black
members of the Administration could go
without being wvirtually attacked and cer-
tainly ohallenged with respect to those two
Issues specifically and the Administration
gonerally. I remember a very good friend of
mine complaining t¢ me that he had heen at-
tacked simply for being my friend. Appar-
ently the attack was so intense he simply
left the event he was attending. They also
m#ade hiz date leave,

If that were not enough, there was the ap-
pearance within the coneervative ranks that
blacks were to be tolerated but not neo-
essarlly welcomed, There appeared to be a
presumption, albeit rebuttable, that blaocks
could not be conservative. Interestingly, this
was the flip side of the liberal assumption
that we consistently challenged: that blacks
were characteristically leftist in their think-
ing. As suoh, there wag the constant pressure
and apparent expectation that even blacks
who were in the Administration and consid-
ered conservative puhlioly had to prove
themselves dafly. Hence, in challenging ei-
ther positions or the emphases on policy
matters, one had to be careful not to go 80
far as to lose his conservative credentials—
or 80 it seemed. Certainly, pluralism or dif-
ferent points of view on the merits of these
issues was not encouraged or invited—espe-
cially from blacks, And, if advice was given,
it was often ignored. Dissent bore a price—
one I gladly paid. Unfortunately, I would
have to characterize the general attitude of
oonservatives toward black conservatives as
indifference—with minor exceptions. It was
made clear more than once that. since blacks
did not vote right, they were owed nothing.
This was exacerbated by the mood that the
electoral mandate required a certain exclu-
sivity of membership in the conservative
ranks. That is, if you were not with us in
1976, do not bother to apply.

For blacks the litmus test was falrly clear.
You must be against affirmative action and
against welfare. And your opposition had to
be adamant and constant or you would be
suspected of being a closet liberal. Again,
this must be viewed in the context that the
presumption was that no black could be a
conservative,

CARICATURES AND BIDESHOWS

Needless to say, in this environment littie
orF no effort was made to proselytize those
blacks who were on the fence or who had not
made up their minds about the conservative
movement. In fact, it was already hard
enough for those of us who were convinced
and converted to survive. And, our treat-
ment certainly offered no encouragement to
prospective converts, It often seemed that to
be acoepted within the conservative ranks
and to be treated with some degree of accept-
ance, a black was required to become a cari-
cature of sorts, providing sideshows of anti-
black quips and attacks. But thers was
more—much more—to our concerns than
merely attacking previous policies and so-
called black leaders. The future, mot the
past, was to be influenced.
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It is not surprieing, with these attitudes,
that there wag a general refusal to listen to
the opinions of black conservatives, In fact,
it appeared often that our white counter-
parts actually hid from our advice., There
was a general sense that we were being
avoided and circumvented. Those of us who
had been indentified as black conservatives
were fn a rather odd position. This caused
me to reflect on my college years. The lib-
erals, or mere accurately, those on the Left
spent a great deal of time, energy, and effort
recruiting and proselytizing blacks by play-
ing on the ill treatment of black Americans
in this country. They would devise all sorte
of programs and protests in which we should
participate. But having observed and having
concluded that these programs and protests
were not ours and that they were not in the
best, interest of black Americans, there was
no place to go. There was no effort by con-
servatives to recrult the same black stu-
dents. It seemed that those with whom we
agreed ideologically were not interested and
those with whom we did not agree ideoclogl-
cally persistently wooed us. I, for one, had
the nagging suspicion that our black coun-
terparts on the Left knew this all along and
just sat by and walted to see what we would
do and how we would respond. They also
knew that they could seal off the credibility
with black Americans by misstating our
views on clvil rights and by fanning the
flames of fear among hlacks. That is pre-
cigsely what they aid.

ARBBURING ALIENATION

I failed to realize just how deep-seated the
animosity of blacks toward black conserv-
atives was. The dual labels of black Repub-
licans and hlack oonservatives drew rave re-
views, Unfortunately the raving was at us,
not for us. The reaction was negative, to be
euphemistic, and generally hostile, Interest-
ingly enough, however, our ideas themselves
received very poeitive reactions, especially
among the average working-class and mid-
dle-class black American who had no vested
or proprietary interest In the social policies
that had dominated the political scene for
the past 20 years. In fact, I was often amazed
with the degree of acceptance. But as soon as
Republican or conservative was Injected into
the conversation, there was a complete
about face. The ideas were okay. The Repub-
licans and conservatives, especially the
black ones, were not.

Our black counterparts on the Left and in
the Democratic Party assured our alien-
ation. Those of us who were identified as
conservative were ignored at best. We were
treated with disdain, regularly castigated,
and mocked; and of course we could be ac-
cused of anything without recourse and with
impunity. 1 find it intriguing that there has
been a recent chorus of pleas by many of the
same people who castigated us, for open-
mindedness toward those black Democrats
who have been accused of illegalities or im-
proprieties. Thie open-mindedness was cer-
tainly not available when it came to accus-
ing and attacicing black conservatives, who
merely had different ideas about what was
good for black Americans and themselves.

IDEOLOGICAL LITANY

The flames were further fanned by the
media. I often felt that the media assumed
that, to be black, one had to espouse leftist
ideas and Demooratio politics. Any black
who deviated from the ideological litany of
requisitss was an oddity and was to be out
from the herd and attacked. Hence, any dis-
agreement we had with black Democrats or
those on the left was exaggerated. Qur ohar-
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acter and motives were Impugned and chal-
lenged by the same reporters who supposedly
were writing objective stories. In fact, on nu-
merous occasions, I have found myself debat-
ing and arguing with a reporter, who had
long since ¢losed his notebook, put away his
pen, and turned off his tape recorder, I re-
member one instance when I first arrived at
the Department of Education, a reporter,
who happened to be white, came to my office
and asked: “What are you all doing to cut
back on civil rights enforcement?”’ 1 said,
“Nothing! In fact, here is a list of all the
things we are doing to enforce the law prop-
erly and not just play numbers games.” He
then asked, “You had a very rough life,
didn’t you?” To this, I responded that I did
not; that I did indeed ¢nme from very modest
circumstances but that I had lived the Amer-
fcan dream; and that I was attempting to se-
cure this dream for all Americans, especially
those Americans of my race who had been
left out of the American dream. Needless to
say, he wrote nothing. I have not always
been s0 fortunate.

BURYING POSITIVE NEWS

There wasg, indeed, in my view, a complic-
ity and penchant on the part of the media to
digseminate indiscriminately whatever nega-
tive news there was about black conserv-
atives and ignore or bury the positive news.
It is ironic that six years ago, when we
preached self-help, we were attacked ad
infinitem. Now it is common among the black
Democrats to act as though they have sud-
denly discovered our historical roots and
that self-help i# an integral part of our roots.
We now have permission to talk about self-
help. The media were also recklessly irre-
sponsible in printing unsubstantiated allega-
tions that portrayed us as antl-black and
anti-civil rights.

Unfortunately, it must have been apparent
to the black liberals and those on the Left
that coneervatives would not mount a posi-
tive (and I underscore pogitive) civil rights
campalgn. They were confident that our
central civil rights concern would give them
an easy victory since it was confined to af-
firmative action—that is being against af-
firmative action. They were certain that we
would not be champions of civil rights or
would not project ourselves as champions of
oivil rights. Therefore, they had license to
roam unfettered in this area claiming that
we were against all that was good and just
and holy, and that we were hell bent on re-
turning blacks to slavery. They could smirk
at us black oonservatives because they felt
we had no real political or economic support.
And, they would simply wait for us to self-
deatruct or disappear, bringing to an end the
flirtation of blacks with conservatism.

Interestingly enough, I had been told with-
in the first month of going to the Depart-
ment of Education in 1881 that we would be
attacked on oivil rights and that we would
not be allowed to succeed. It was as though
there was a conspiracy between opposing
ideologles to deny political and ideological
choioces to black Amsricans, For their part,
the Left exacted the payment of a very high
price for any black who decided to venture
from the fold. And among conservatives, the
message was that there is no room at the
inn. And If there is, only under very strict
conditions,

CONSERVATIVES MUAT OFPEN THE DOCR

It appears that we are welcomed by those
who dangled the lure of the wrong approach
and we are discouraged by thoee who, in my
view, have the right approach. But conserv-
atives must open the door and lay out the
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welcome mat if there is ever going to be &
chance of attracting black Americans. There
need be no ideological concessions, just a
major attitudinal change. Conservatives
miust show that they care. By caring I do not
suggest or mean the phony caring and tear-
jerking compassion being bandied about
today, I for one, do not see how the govern-
ment can be compagsionate, only people can
be compsssionate and then only with their
own money, their own property, or their own
effort, not that of others. Conservatives
must understand tbat it 18 not enough just
to be Hght.

But what is done is dope, Let’s be blunt.
Why should conservatives care about the
number of blacks in the Party? After all, it
cah be argued that the resources expended to
attract black votes oould be spent wooing
other ethni¢c groups or other voters to vote
Republican.

I cannot resist adding in passing that the
RNC, which pays itself hefty bonusas, to
blow opportunities can scarcely claim lack
of resources.

BEARCH FOR STANDARDS

I believe the question of why black Amerl-
cans should look toward conservative poli-
cles 18 best addressed as part of the general
question, why any American should logk to-
ward conservative policies. Conservatism’a
problem and the problem of the post-Reagan
Republican Party, the patural vehicle for
conservatism, is making conservatism more
attraotive to Americans in general. Tn faot,
our approach to blacks has been a paradfgm
of the Republican Party as a whole, The fall-
ure to aesert principles—to say what we are
“for”’—plagued the 1986 campaign. Everyone
was treated as part of an interest group,

Blacks just happened to represent an inter-
est group not worth going after, Polls rather
than principles appeared to control. We must
offer a vision, not vexation. But any vision
must impart more than a warm feeling that
“everything is just filne—keep thinking the
same.” We must start by articulating prin-
ciples of government and standards of good-
nessg, I suggest that we begin the searoh for
standards and principles with the self-evi-
dent truths of the Declaration of Independ-
ence.

Now that even Time magazine has decided
to turn ethics into a cover story, there is at
least some recognition that a connection ex-
{sts between natural law standards and con-
stitutional government. Abraham Linocoln
made the connection between ethics and pol-
itics in his great pre-Civil War gpeeches, Lin-
coln was not only talking about the imme-
diate issue of the spread of slavery but also
about the whole problem of self-government,
of men ruling others by their consent—and
the government of oneself. Thus, almost 130
years ago Lincoln felt compelled to correct
the erroneous reading set out in the Dred
Scott decision:

‘“They {the Founding Fathers] did not
mean to assert the obvious untruth, that all
were then aotually enjoying thaet equality,
nor yet, that they were about to confer it
immediately upon them. In fact, they had no
power to confer such a boon. They meant
simply to declare the right so that the en-
forcement of it might follow as fact as cir-
cumstances should permit. They meant to
set up a standard maxim for free society,
which should be familiar to all and revered
by all; constantly looked to, constantly la-
bored for, and even though never perfectly
attained, constantly approximated, and
therefore constantiy spreading and deepen-
ing its influence, and augmenting the happi-
ness and value of life to all people of all col-
ors everywhere.”

July 18, 1991
REEXAMINING NATURAL Law
We must attempt to recover
rizons of these speeches, Equ,gl?:; TfO ral ho-
not of possessions or entitlements, or}f:,?}i
:E;. opportunity to be free, and self-govery.

The need to reexamine the
a8 current as last month’s iassztgf’il&zz Is
ethica. Yet it is more venerable thap 32
Thomas Aquinas. It both transcends 4 d
underlies time and place, racs apnd cust.o;;
And until recently, it has been an in 1
part of the American political traditiop
Martin Luther King was the last prominent
American political figure to appeal to it, By
Heritage  Foundation  ‘Trustes Lewis
Lehrman’s recent essay in The American
Spectator on the Deolaration of Independ-
ence and the meaning of the right to life 18
a splendid example of applyin

Briefly put. the thests of mabeanrs 1a%.
that human nature provides the ey to how
men ought to live their lives. As John Quin-
¢y Adams put is:

“Qur political way of life is by the laws of
nature of nature’'s God, and of course pre-
supposes the existence of God, the moral
ruler of the universe, and a rule of right and
wrong, of just and unjust, binding upon man,
preceding all institutions of haman soclety
and of government,**

Without such a notion of natural law, ths
entire American political tradition, from
Washington to Lincoln, from Jefferson to
Martin Luther King, would be unintelligible,
According to our higher law tradition, men
must acknowledge each other’s freedom, and
govern only by the consent of others. All our
political institutions preeuppose this truth.
Natural law of this form is indispensable to
decent politios, It 18 the barrier against the
“abolition of man” that C.8. Lewls warned
about in his short modern classic.

This approach allowa us to reassert the pri-
macy of the individual, and establishes our
inherent equality as a God-given right. This
inherent equality is the basis for ageressive
enforcement of civil rights laws and equal
employment opportunity laws deslgned to
protect individual rights. Indeed, defending
the individual under these laws should be the
hallmark of conservatism rather than its
Achilles’ Heel. And in no way should this be
the {ssue of those who are antagonistic to in-
dividual rights and the proponents of a big-
ger more intrusive government, Indeed, con-
servatives shounld be as adamant about free:
dom here at home as we are about freedom
abroad. We should be at least as incensed
about the totalitarianism of drug traffickers
and eriminals in poor neighborhoods a8 wé
ate about totalitarianism in Eastern bloo
countries. The primacy of individual rights
demands that conservatives be the first to
protect them.

RESPONSIBILITIES OF FREEDOM

But with the benefits of freedom come re-
sponsibilities. Conservatives should be D9
more timid about asserting the responsibil-
ities of the individual than tbey should be
about protecting individual rights.

This principled approach would, in m¥
view, make it clear to blacks that comserv-
atives are not hostile to their interests but
aggressively supportive. This is particularly
true to the extent that conservatives are
now perceived as anti-oivil rights. Unless ig
is clear that conservative prinoiples protec
all individuals, including blacks, there are
N0 programs or arguments, no matter ho;
brilliant, sensible, or logical, that will &
tract blacks to the conservative ranks. Th"{
may take the ides and run, but they will nio-
gtay and fraternize without a clear, prif
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¢cipled message that they are weloome and
well protected.

Mr. DANFORTH. Mr. President, no
one who takes the time to read this
lengthy speech could conceivably con-
clude that it is a speech about abor-
tlon, or about Roe versus Wade, or
ahout when life begins. That is, quite
frankly, a ludicrous interpretation of
the speech. No straight-faced first-year
jaw student would make such a sugges-

on.
tiBut, to lay the question completely
at rest, I asked Judge Thomas what he
intended to say. I asked him whether
he intended to apply natural law the-
ory to abortion, or to comment on Roe
versus Wade, or to express some theory
on the beginning of life. His answer was
absolutely no. There was no such in-
tention in his remarks, Judge Thomas
assured me that he has not prejudged
any case that might come before the
Supreme Court, and that he has formu-
lated no views on the relationship be-
tween natural law and abortion.

The single sentence from which so
much has been made was, in fact, a
throwaway line. It was a good word
about Lewis Lehrman, uttered in a
place known as the Lehrman Audito-
rium to anh organization where Lewis
Lehrman is a trustee. It i3 the kind of
compliment uttered by Members of the
Senate every day, and to make it into
a Mll-blown jurisprudence is not unlike
turning a reference to *my distin-
guished colleague” into a full-fledged
endorsement of everything your col-
league has ever said.

The speech at the Heritage Founda-
tion is not about abortion. It is about
race. It is about the experience of being
a black conservative. Especially, it is a
chastisement of white conservatives
for their negative position on civil
rights. Clarence Thomas went to a con-
servative audience and told them that
a strong position on civil rights was
both necessary to win black voters and
consjstent with conservative philoso-
phy. And in making that argument, he
teferred, as he has often done, to the
concept of natural law embodied in the
Declaration of Independence.

Natural law, as it has been ex-
pounded by Clarence Thomas in several
Speeches and law review articles, has
been related almost entirely to the
principle of equality found in the Dec-
laration of Independence. Thomas be-
lieves that this principle of equality,
which antedates the Constitution,
must inform our understanding of what
the Constitution means.

The heart of the Thomas argument is
in the lines of the Declaration memo-
rized by every school child:

We hold these truths to be self evident,
that all men are oreated equal, that they are
endowed by their Creator with certain in-
alienable rights, that among these are life,
liberty, and the pursuit of happiness.

Thomag believes that the ‘‘self-evi-
dent" truth of equality underpins the
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Constitution and must inform con-
stitutional interpretation.

Clarence Thomas, a black man who
has felt the sting of segregation and
the legacy of slavery, has spent a great
deal of time wondering how a nation
founded on the principle that all men
are created equal could have coun-
tenanced the existence of slavery and
segregation.

As he stated in a 1987 speech honor-
ing Martin Luther King’s birthday, the
Declaration of Independence “‘does not
say all white men, but it says all men,
which includes black men. It does not
say all Gentiles, but it says all men,
which included Jews. It does not say
all Protestants, but it says all men,
which includes Catholics.” This i8 an
issue of fundamental concern to a man
who lived in a segregated regime ‘‘until
the beginning of {his adult] life.” Mr.
Presgident, I ask unanimous consent
that a copy of this speech be printed in
the RECORD.

There heing no objection, the spesch
was ordered to be printed in the
RECORD, as follows:

THE CALLING OF THE HIGHER LAW
ADDRESS BY THE HONORABLE CLARENCE THOM-

A8, CHAIRMAN, EQUAL EMPLOYMENT OPPOR-

TUNITY COMMISSION ON THE OCCASION OF THE

MARTIN LUTHER KING, JR., ACLIDAY DELIV-

ERED AT THE U.8. DEPARTMENT OF JUBTICE,

JANUARY 16, 1987

Let meé begin by noting the date, which I
will paraphrase in the last words of the origi-
nal Constitution, since this is the year of its
Bioceutennial. We meet today, Jannary 16, in
the Year of our Lord, one thousand nine hun-
dred and eighty-seven and of the Independ-
ence of the Unlted States of America the two
bundredth and eleventh. I mark the date in
this way, for the holiday we celebrate brings
out the peculiar tle between these two great
documents of our political tradition,

The controversy surrounding the Martin
Luther King, Jr., holiday can be something
posgitive if it makes us think about why we
should honor him. Our most important na-
tional holiday 18 of course the Fourth of
July, but that appears to have Dbecormne
“ghorn of i{ts vitality and practical value" as
a President as long ago as Abraham Lincoln
feared it would be, I hope that the following
comments might be worthy not only of the
maen we celebrate today but might make
some contribution toward a more vital, valu-
able, and thoughtful celebration of the
Fourth, and of the Bicentennial of the Con-
stitution in general.

As Americans, we can be partisan on many
different issues, but, as Americans, we must
be non-partisan and in fundamental agree-
ment on certain others. Holidays inoluding
such a one as this should be occasions on
which we can see what we have in common
with each other, rather than dwell on what
divides us. Appropriately, Dr. King’s greatest
speeches were those associated with another
controversial flgure who also brought about
for us nnity on the highest basis—Abraham
Lincoln. Let us reflect for a moment on Dr.
King's speech at Lincoln University and of
course on his Lincoln Memorial speech, on
the ocoasion of the great march on Washing-
ton,

It 18 here that Dr. King's confldence in
America shines forth the strongest. He was
at his best when he emphasized that the civil

18929

rights movement would succeed only i it
made use of the strengths of American soci-
ety, only if it brought out what was best
about America, and made America live up to
what was highest in it. To denounce America
as corrupt, or sick, or wicked, was to cast
away the greatest resource the civil rights
movement and its successors have—the in-
nate justice of the Constitution and the fun-
damental decency of the American people.

In his June, 1961 commencement address at
Lincoln University, Dr. King captured well
the utopianism of America: *“. . . in a real
sense, America is essentlally a dream, a
dream as yet unfulfilled. 1t is a dream of
land where men of all races, of all nationali-
ties and of all creeds can live together as
brothers. The substance of the dream is ex-
pressed in these sublime words, words lifted
to cogmic proportions ‘We hold these truths
to be self-evident, that all men are created
equal, that they are endowed by their Cre-
ator with certaln unalienable rights, that
among these are life, liberty, and the pursuit
of happiness.’”

The man who would Iater speak of having
a dream went on to reflect that the Declara-
tlon speaks of not some men, but of all men.
“It does not say all white men, but it says
all men, which includes black men. It does
not say all Gentiles, but it says all men,
whioh includes Jews. It does not say all
Protestants, but it says all men, which in-
oludes Catbolics.”” Because all men are cre-
ated equal, and one i8 neither the natural
nor the God-annointed ruler of the other,
men cad rule each other only through mu-
tual consent. Consent requires expreasion
through representative institutions, and this
in turn implies broad suffrage, fixed terme of
office, and separation of powers, not only to
insure that the granted powers are not
abused but that government has sufficient
power to perform its necessary tasks. Both
slavery and it8 surrogate segregation—which
I lived under until the beginning of my adunlt
life—denied Southern blaoks inclusion in the
scheme of the Declaration.

Two years after the Lincoln University
speech, at the Lincoln Memorial, Dr. King
would describe the Deolaration and the Con-
stitution as a “‘promissory note to which
every American was to fall heir.” But de-
spite the bad check America had written
black Americans, he refused to belleve that
the “bank of justice” was bankrupt. He Knew
that the resources of America were great be-
cauge the dream he had of a nation where his
children would be judged not “by the color of
their skin but by the content of their char-
aoter” was “deeply rooted in the American

Dr. King gave us more to think about con-
cerning the source of his confidence in his
1963 book, “Why We Can’t Wait.” Here, cit-
ing Thomas Aquinas, he notes that ‘“An un-
just law is & human law that 18 not rooted in
eternal law and natural law.” But ‘*‘a just
law iz 8 man-made oode that squares with
the moral law or the law of God.” This
theme of a higher law behind the positive
law is one that we today, we lawyers, we citi-
zens who bellieve in the rle of law, and we
who honor Martin Luther King need to take
more seriously. For, as he maintalned,
American politics and the American Con-
stitution are nnintelligible without the Dec-
laration of Independence, and the Declara-
tion of Independence, and the Declaration is
unintetligible without the notion of a higher
law by which we fallible men and women can
take our bearings,

So when we use the standard of “original
intention,” we must take this to mean the
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Constitution i{n light of the Declaration. The
Attorney General was careful to do this in
his Constitution Day Speech in 1985, and I
hope he continues to stress this essential
connection throughout the Bicentennial
Year, Those of us who are attorneys and all
of us who deal with the law as profes-
sionals—not to mentlon our status as citi-
gens under the law—must keep in mind that
all the technical training we have is in the
gervices of those enduring ideals, Of course
there will be dispute about the proper inter-
pretation of those ideals, and their applica-
tion in a particular circumstance, and so
forth. Democratio government and the ma-
jority rule behind it allow such disputes to
be judged in a rational way. But majorities
can themselves abuse power; they are legiti-
mate majorities only insofar as they comply
with the higher law background of the Con-
stitution. Thus, completely consistent are
strict obedience to the law and Dr. King’s
civil disobedience on behalf of a higher law,
against segregation statutes.

With this theme of higher law in mind, let
me make a few remarks to my fellow ocon-
servatives, many of whom have deep reserva-
tions about honoring Dr. King. We have to
remember that he was only 39 when he was
assasginated. Those of us who lived through
the craziness of the sixties—perhaps contrlb-
uting a little to it ourselves—but are still
alive and have matured enough to realize our
follies should not be sc fast to attack Dr,
King. We conservatives must recall that our
political success oame about only after the
major civil rights legislation was passed, and
the political agenda shifted such that people
oould call chemselves conservatives with full
confidence that they were not countenancing
racism.

All conservatives should realize and con-
stantly artioulate the centrai importance of
moral consensus in order to have any kind of
common society, let alone a decent one. The
prevalent moral askepticism, that dogmatic
skepticlam that refuses to question ite own
pig-headed insistence on moral relativism,
threatens to destroy all decency in society
and then dissolve society itself. How can it
be that bigotry and tolerance are moral
eqnivalents?

To counter such relativism, we, in this Bi-
eentennial Year, should seek to renew our
naderstanding of the natural law founda-
tlons of our Constitution. For Abraham Lin-
coln, the Declaration’s teaching on human
equality was ‘‘the father -of all moral prin-
ciple.” Such confidence enabled the survival
of this nation; it must once again be renewed
g0 we can face today's dangera.

Conservatives in particular can benefit a
great deal by serious reflsction on the
central place of the Declaration of
Independence's “laws of nature and of na-
ture’s God.” I give this advice because con-
servatives, I believe, more than those of
other political persuasions have far more to
offer Americans of all colors. Yet conserv-
atives can learn a lesson from Dr. King. To
give some examples: Burely the free market
is the best means for all Americans, in par-
ticular those who have faced legal discrimi-
nation, to acquire wealth. Yet the market-
place guarantees neither justice nor truth.
After all, slaves or drugs can be bonght and
gold. The defense of the equal opportunity to
compete in a free market is a moral one that
presupposes the Declaration. And Martin Lu-
ther King was fighting for that goal.

Let me c¢ite another example of how con-
servative thought 1s deficient on an issue re-
lated to race, namely that of South Africa.
No one who holds American principles dear
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can defend apartheid. One might even defend
a form of despotism which ultimately bene-
fited those under harsh and arbitrary rule.
But no one has shown how apartheid im-
proves those under its away, economio bene-
fits of living in South Africa to the contrary.
In defense of South Africa, some may argue
that the alternative is the black tyrannies of
the rest of Africa. But not all of black Africa
i8 tyrannical, as the Secretary of State’s re-
cent trip indicates. More to the point, the
voice of the of the black tyrannies of Africa
is easentially the same as that of S8outh Afri-
ca. Both despotiams rest on premises which
are ultimately traceable to nineteenth-cen-
tury notions about evolution and thelir con-
comitant denial of natural rights as the
basis of decent political order. The black
tyrannies’ rules are indoctrinated in Marx-
i{sm—which they learned at British, French,
and American nnlversities. Marxism clalms
to be a science which gives absolute rules
about human behavior and well-being. Apart-
heid too is based on what claims to be a
science, derived as well from nineteenth-cen-
tury notions of racia] evolution, The English
historian Paul Johnson describes the oul-
tivation of this preudo/science, which is root-
ed in reality as witcheraft, in his fascinating
gtudy of the twentieth century’s assault on
human freedom, “Modern Times.” Both
Marxism and apartheid are opposed to the
American notion of equal natural righte.
Marxism posite a master class, apartheid a
master race. One is socialism of the left, the
other soclaliam of the right. Dr. King’s em-
phasis on the Declaration reminds us why we
have to be opposed to both. The Declara-
tion’s standards are diffioult ones to live up
to, but they are the right response to our
current nihilistic skepticiam. Yet, national-
istic pride in having them is iImmediately so-
bered by cur immense responsibility in abid-
ing by them.

Conservatives need the Declaration’s high
standards to give them perspective, to make
them approach politics with the proper ideal-
ism and the necessary humility. The Amer-
ican politioal writer Tom Paine i8 frequently
quotéd by Presldent Reagan, much to the
diecomfort of some of his fellow conserv-
atives. Palne declared, “We have it within
our power ko begin the world over agaln.”
That remains the revolutionary meaning of
America. Politics 18 not for the purpose of
gaining & temporary advantage, & chance to
distribute the perquisites of power. It i8 not
for the purpose of preserving an eetablished
order or of seeking to reinvent the wheel. In
striving to preserve and bring about what is
goed, politics must measure iteelf by the
standards of the higher law, of natural
rights, or else it becomes part of the problem
instead of part of the solution.

Having come so far in eliminating legai
discrimination, we cannot fall into the trap
of thinKing that equal natural rights i8 mere
rhetorio, & e¢loak for crass self-interest, that
allows interests to be defined racially. A na-
tion that 18 not based on race, that takes its
bearings by standards that transcend race
and apply to all humanity is what our fun-
damental ideals demand. This American
ohallenge is one that must be the conserv-
ative ohallenge, too. And T have complete
confidence that the means we conservatives
possess are superior in meeting this great
challenge.

To iliustrate how Dr. King’s focus on the
Declaration might be applied today, in the
area of civil rights, let us consider, once
again Justice Harlan’e dissent in the 1896
case of Plessy v. Ferguson, which legitimatsd
segregation. Harlan’s ringing dissent is of
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course known for its invoca

blind Constitution. I want a‘)lll.e%fefgebco]or.
on the substance of what Harlan riefly
rather than on what has aimoss m&l's'uad.
mere rhetorical slogan. ome a

H?.rlans makes ths followi
against State-imposed segregati
color-blind reading of the (?onn:l::uﬁ; Y
Pirst, the Thirteenth and the Poumn&
Amendments strike down “Badges of S)ay.
ery” as well as the institution itaelf, Secon .
segregation constitutes an nnreasonable iy,
fringement of personal freedom. Harlan fm.
plies that there is a private sphers which
government must respect. Third, segregation
is inoonsistent with the original Constity.
tion’s guarantee to each state of g repub-
llcan form of government. Referring to the
argument of the Fourteenth Amendment as
& whole, including ite privileges and immuni.
ties clause, Harlan made constant reference
to the duties of citizenship, and the righta
they purchase.

This i3 what stands behind the Slogan
‘‘color-blind Constitution.” The phrase refers
to rights and duties, citizenship, and the dis-
tinction hetween a private and a public
sphere. This latter argument against seg-
regation is one we today should re-examine
with care. Let us not forget that segregation
1s an extension of that despotic relationship
of master to slave. Both slavery and segrega-
tion found support in the scientific doctrines
of the nineteenth century, which found thelr
basis in Darwiniem, These ideologies held
that there was no fixed, constant human na-
ture, and a posteriori no natural rights on
which to base one's political and moral 1lfe.
Justice was to be found in the struggie of
men, races, and nations. And with the aboli-
tion of nature and natural rights one throws
out as well limited government and all the
institutions which accompany it—written
Constitutions, separate courts, fixed terms
of office, and s0 on. Let us not forget that
slavery and segregation were attempts to
abolish or inhibit the private sphere, in the
name of another private attribute, that of
race. Paramount is a state-mandated set of
institutions and practices. No one who truly
believea in limited Government ocould pos-
sibly have a favorable word to say about seg-
regation. Therefore, I applaud the Justice
Department in making it clear that racial
assaults will not be tolerated In this soclety.

Re-examining Dr. King in this way opens
wounds that many of us hoped had long since
healed. But it is too easy for some to forget
what many, including myself have experi-
enoed—segregated restaurants, water foun-
tains, and entrances, even in this very city,
and assaults on blacks for attempting to reg-
ister to vote, not to mention numerous other
injustices and indignities. One might profit
from a comparison of King in the segregation
crisis—for example, that experienced in the
Depression. The New Deal was the moderate
vesponse to that crisis—with Communism
and fascism being the extreme responses. Dr.
King’s extremism may well have been the
only moderate response to the rule of seg-
regation.

Now today we must still question aspects
of the New Deal, yet Franklin D. Roosevelt
remalns as popular as ever, as attested by
the frequency with which President Reagal
invokes his name, It is not inappropriaté for
ug conservatives to make 4 similar compar-
son; let us honor Martin Luther King W:
the same way we oan admire Franklin Roo
sevelt, This does not oblige us conSOIveLIves
to affirm all the sctions either men upder
took, but we can still honor them for hero-
ism in dealing with the crises they faced.

ng argumenm
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gome of you may want to know how this
anderstanding of Dr. King and the American
political tradition relates to my responsibil-
itles as Chalrman of the Equal Employment
Opportunity Commission. The Commission’s
offives are just up the hill from the Lincoln
Memotial, and we draw inspiration from his
words and those that King spoke there. A
prief quotation from Lincoln explains it all
vory elegantly. In response to the just-an-
pounced Dred Scott decision that oclaimed
the Constitution affirmed the right to own
glaves, Lincoln argued that the Declaration
of Independence “intended to include all
men, but they d¢id not intend to declare all
men equal in all respects. . . . They defined
with tolerable distinctness, in what respeots
they did consider all men created equal—
equal in ‘“‘certain unalienable rights, among
which are life, liberty, and the pursuit of
happiness. This they said, and this [they]
meant. They did not mean to assert the obvi-
ous untruth, that all were then actually en-
joying that equality, nor yet, that they were
about to confer it immediately upon them.
In fact they had no power to confer such a
boon. They meant simply to declare the
right, 8o that the enforcement of it might
follow as fast as c¢ircumstances should per-

"

m'![t'l'ae EEOC i{s an enforcement agency which,
under thie Administration and Commission,
18 dedicated to protecting individual rights,
Vigorous protection of individual rights does
not require the {mposition of quotas or ra-
clal preferemce or the creation of group
righta. But a rejection of group classifica-
tlons and remedies does not mean shrinking
from zealous enforcement of the lew, This
approach to enforcement has its foundation
In the Declaration and follows in the tradi-
tion of Dr. King. And I would dare-say 1t has
ite roota in the higher law.

Some of you may think I have been avoid-
Ing reference to recent race-related con-
troversies. What relevance to these is Dr.
King’s gignificance, as I have been articulat-
ing it? In this Bicentennial year, the most
slgnificant thing we cen do to improve our
charaoter as a people, and thereby perfeot
our relations with one another, is for our
youth, still in school, to glve the Declaration
of Independence and Constitution a serious
reading. Thia does not require additions to
schocl budget, more computer terminals, or
touchy-feely psychology courses. It does re-
quire the conviction that something worth-
while is to be found in those doouments. If
the Martin Luther King holiday can some-
how lead our youth to take the fundamental
bws of the land sericusly, the way the
Founders intended them, then its presence
on our calendars is a fitting preface to our
¢elebration next month of Washington and
Lincoln, and for the entire Bicentennial
year, Next month when you read or re-read
the Farewell Address and the Gettyshurg Ad-
dress and the Second Inaugural, remember
that the heritage they formed lives on in the
words and deeds of the Reverend Martin Lu-
ther King,

Mr, DANFORTH. Mr. President, In
axamining the apparent contradiction
between the stated goals of the Dec-
laration and the reality experienced by
blacks {n this country, Thomas focused
on two Supreme Court decisions that
legitimated the twin evils of slavery
and segregation, the Dred Scott deci-
Bion and the Plessy versus Ferguson
decision. Clarence Thomas belleves
that these cases were wrongly decided.
In the words of a Harvard professor re-
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cently published in the Wall Street
Journal, Thomas believes that the Jus-
tices in these cases failed to read the
Constitution in light of the “moral as-
pirations toward liberty and equality
announced in the Declaration of Inde-
pendence.”

In order to make this argument,
Thomas asserts two propositions:
First, the principles of the Declaration
of Independence are embedded in the
Constitution; and second, those prin-
ciples should have dictated a different
result in Dred Scott and Plessy versus
Ferguson.

Thomas begins this effort by invok-
ing Lincoln's criticism of the Dred
Scott deoision. As Thomas states in an
article in the Harvard Journal of Law
and Public Policy:

Without the guidance of the Daclaration of
Independence, Lincoln explained, the Con-
stitution oan be a mask for the most awful
tyranny, and not Just over a particular race.
With the Declaration as a backdrop, we can
understand the Constitution as the Founders
udderstood 1t—to point toward the eventual
abolition of slavery.

In the samé Harvard article, Thomas
made clear that the two documents
must be read together:

If the Comstitution i8 not a logical exten-
sion of the principles of the Declaration of
Independenoce, important parts of the Con-
stitution are inexplicable. One should never
lose sight of the faot that the last words of
the original Constitution as written refer to
the Declaration of Independence, written
just 11 years earlier.

And that is the gquote from Judge
Thomas,

Thomas believes that the principle of
equality embedded in the Constitution
required a different reswlt in Dred
Scott and the Plessy decision. In a
Howard Law Journal article, Thomas
revealed much of his purpose in explor-
ing natural law: “Our task as defenders
of constitutional government and the
heritage that is indispensable to its
perpetuation require us to challenge
the Dred Scott decision.” In the same
article, Thomas argues that Justice
Harlan’s dissent, not the majority, had
it right in Plessy. According to Thom-
as and Justice Harlan, the majority
erred when it held that the 13th amend-
ment and 14th amendment did not
make State-imposed segregation un-
constitutional. According to Thomas,
Justice Taney in Dred Scott and Jus-
tice Brown in Plessy misunderstood
the Constitution because they falled to
understand it as the “fuifillment of the
ideas of the Declaration of Independ-
ence, as Lincoln, Frederick Douglass,
and the Founders understood 1t.”

Thomas believes that the effect of
the Supreme Court’s misunderstanding
is not simply limited to misguided con-
stitutional analysis in the 20th cen-
tury. Thomas believes that it forced
the Warren Court to base its Brown
versus Board of Education decisfon on
unnecessarily weak grounds. According
to Thomas in his Howard Law Journal
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article, “(t)he great flaw of Brown is
that it did not rely on Justice Harlan’s
dissent in Plessy * * * Thus, the
Brown focus on environment overlooks
the real problem with segregation, its
origin in slavery, which was at fun-
damental odds with the founding prin-
ciples.” Clarence Thomas supports the
holding in Brown, but he believes that
the decision should have been written
in even stronger terms than those used
by Chief Justice Warren. He has de-
acribed his critique as “Monday morn-
ing quarterbacking” of Justice War-
ren’s reasoning.

It 18 in this context that Judge
Thomas discusses his views on natural
law. He believes that the Constitution
cannot be understood in all its richness
without reference to the principles and
ideals embodied in the Declaration of
Independence. It 18 a view, I belleve,
shared by a vast majority of Ameri-
cans,

Therefore, I believe that the reoord is
clear. Judge Thomas has cited natural
law in connection with his keen inter-
est in the issue of olvil rights and race
relatfons in this country. He has
stressed that the notion of equality
and liberty undoubtedly held by the
Founders should have precluded the
misguided decision in Dred Scott and
Plessy versus Ferguson., He also be-
lieves that the mistakes made by the
Court in these decisions continue to
have an impaot in present-day thinking
about race relations. He has not ex-
tended this theory in any of the radical
ways insinuated by his opponents, and
in my view, it is insulting to imply
that he has done so.

TREASURY, POSTAL SERVICE, EX-
ECUTIVE OFFICE OF THE PRESI-
DENT AND INDEPENDENT AGEN-
CIES APPROPRIATIONS, FISCAL
YEAR 1992

The Senate continued with the con-
sideration of the bill.

The PRESIDING OFFICER. Who
yields time?

Mr. KENNEDY. Mr. President, could
I understand the parliamentary situa-
tion? What is exactly our parliamen-
tary situation?

The PRESIDING OFFICER. The Sen-
ator from Massachusetts controls 28
minutes, 9 seconds, the Senator from
Kansas § minutes, 17 seconds on the
amendment as offered by the Senator
from Kansas and others.

Mr. KENNEDY. After expiration of
time on the amendment of the Senator
from Kansas, what will be the next
order of business?

The PRESIDING OFFICER. When all
time is used pursuant to the previous
unanimous consent, the Senate will re-
turn to amendment 780 as offered by
Senator HELMS relating to child por-
nography. Then there will be a vote on
amendment No. 734, again as offered by
the Senator from North Carolina, rel-
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closings into an opportunity for those
affected. In short, the legislation turns
the closed bases over to the commu-
nities free of charge, and allows the in-
dividuals, families, and local business
community to direct and receive the
economic potential of what in most
cases is prime real estate.

The approached envisioned by the
Roth-Breaux base conversion bill has
now been embraced by the Base Closure
and Realignment Commission which
only 2 weeks ago issued its report to
the President. The Commission’s ¢on-
clusion is that:

Reusing former military base property of-
fers communities the best opportunity to re-
build their economies.

And this is exactly what Roth-
Breaux offers—it offers these commu-
nities firat choice of the installation.

For example, a community that
stands to lose an air base will be able
to convert it into a much needed air-
port, rather than have the property go
first to the Federal Government to be
used as a prison or a nuclear waste
site. Giving communities the first
right to lands In question will facili-
tate their economic rebound.

However, Mr. President, there is one
more important step that Congress can
take to improve the opportunity cre-
ated by base conversions. Toward this
end, Senator BREAUX and I have intro-
duced legislation, S, 1498, that will pro-
vide tax incentives to encourage indi-
viduals who have been adversely af-
fected by a hase closing to participate
in the conversion process and the emer-
gence of the subsequent industry or
cominercial use of the property.

For the communities involved, our
legislation provides the State and local
governments the ability to issue indus-
trial development bonds, or IDB's, of a
tax-free basis so the local governments
increase their ability to attract busi-
nesses to the areas in transition. For
the businesses, our bill provides tax in-
centives for them to locate and expand
their operations in these areas. And for
individuals, our proposal offers a tax
credit to offset wages lost by a base
closing,

These incentives include wage cred-
its, faster depreciation, and expensing
provisions. Combined, these are strong
market incentives for businesses to
both hire area workers who have lost
their jobs and to invest their capital in
the area to provide new growth and
new jobs. Coupled with the transfer of
land to the community, the potential
economic loss from closing a base in-
stead becomes fertile ground for eco-
nomic growth.

I am a beljever in the market econ-
omy, and I feel this bill to provide tax
credits and incentives for development
is the best method by which to help
these areas recover from the economic
effects of losing a military installa-
tion. Along with the base conversion
bill, these measures will allow us to
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take the necessary steps toward meet-
ing our Nation’s changing needs and re-
alizing the full benefits that are pos-
gible in the post-cold-war era.

Mr. ROTH. I yield the floor and I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. DANFORTH. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

CLARENCE THOMAS—A
REMARKABLE MAN

Mr. DANFORTH. Mr. President, as
the Senate prepares to take up the con-
firmation of Judge Clarence Thomas,
Senators will be considering not only
the career of this remarkable man, but
his entire person. Senators will want to
know both what he has done and who
he is.

One measure of who he is is what he
has said about his own life, about his
experiences and what they have meant
to him as he has developed his own out-
look on the world. I have had the re-
markable opportunity of accompany-
ing Judge Thomas on each of his visits
to Members of the Senate. I wish I
could capture the warmth of the man
and the moving vignettes he has de-
scribed from his own life’s history.

Fortunately, the New York Times in-
cluded on its op-ed page on July 17,
1991, a speech by Clarence Thomas at
Savannah State College.

I commend this speech to the Senate
as an example of how Clarence Thomas
locks at his own life and at the world
around him.

Mr. President, I ask unanimous con-
sent that the op-ed piece from the New
York Times be printed in the RECORD.

There being no objection, the article
was ordered to be printed in the
RECORD, as follows:

[From the New York Times, July 17, 1981]

CLIMB THE JAGQED MOUNTAIN
(By Clarence Thomas)

(Following are excerpts from a commence-
ment speech that Clarence Thomas, Presi-
dent Bush’s nominee to the Supreme Court,
fg.avse)at. Savannah State College on June 9,

I grew up here in Savannah. I was born not
far from here (in Pinpoint). I am a child of
those marshes, a son of this soil. I am a de-
scendant of the slaves whose labors made the
dark soil of the South productive. I am the
great-great-grandson of a freed slave, whose
enslavement continued after my birth. I am
the product of hatred and love—the hatred of
the soclal and political structure which
dominated the segregated, hate-filled city of
my youth, and the love of some people—my
mother, my grandparents, my neighbors and
relatives—who sald by their actions, “You
can make 1t, but first you must endure.™

You can survive, but first you must en-
dure. You can live, but first you must en-
dure. You must endure the unfairness. You
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must endure the hatred. You musg o
the bigotry. You must en adure
nitles. dure the indyg.

I stand before you as one who h
beginning as yourselves—as t:mﬂ'eCl :vt]l:o“ﬂ:
walked a little farther down the road
climbed a little higher up the mountain. |
come back to you, who must now travel thls
road and climb this jagged, steep mountaj

n
that Hes ahead. I return as a messenger—g
front-runner, a scout. What lies ahead of you
is even tougher than what i3 now behind you

That mean, callous world out thers is st,ui
very much filled with discrimination. It still
holds out a dliferent life for those who do not
happen to the right race or the right sex. It
is & world in which the “haves’” continue to
reap more dividends than the “have-nota.”

You will enter a world in which more than
ohe-half of all black children are born pri-
marily to youthful mothers and out of wed-
lock. You wlll enter & world in which the
black teenage unemployment rate as always
13 more than double that of white teensagers,
Any discrimination, like sharp turns in a
road, becomes critical because of the tre-
mendous speed at which we are travellng
into the high-tech world of a service econ-
omy.

There is a tendency among young,
upwardly mobile, intelligent minorities to
forget. We forget the sweat of our fore-
fathers. We forget the blcod of the marchers,
the prayers and hope of our race. We forget
who brought us into this world. We overlook
who put food in our mouths and clothes on
our backs. We forget commitment to excel-
lence. We procreate with pleasure and re-
treat from the responaibilities of the babies
we produce.

We subdue, we seduce, but, we don’t respect
ourselves, our women, our babies. How do we
expect & race that has been thrown into the
gutter of soolo-economic indicators to rise
above these humillating circurnstances if we
hide from responsibility for our own destiny?

The truth of the matter is we have become
more interested in designer jeans and break
dancing than we are in ohligations and re-
sponsalbilities.

We have lost something. We look for role
models in all the wrong places. We refuse to
reach back in our not too distant past for the
lessons and valuee we need ¢o carry ns into
the uncertain future, We ignore what has
permitted blacks in this country to survive
the brutality of slavery and the bitter rejeo-
tion of segregation. We overlook the reality
of positive values and run to the mirage of
promises, visions and dreams.

I dare not come to this city, which only
two decades ago ¢lung so tenaciously to seg-
regation, bigotry and I remember businesses
on East Broad and West Broad that were ru'n
in spite of bigotry. It is said that we can't
learn because of bigotry. But I know for 8
fact that tens of thousands of blacks were
educated at historically black oolleges, in
spite of dlscrimination, We learned to read
in spite of segregated libraries. We bullt
homes in spite of segregated neighborhoods.
We learned how to play basketbell (and did
we ever learn!), even though we couldn’t g2
to the N.B.A.

Over the past 15 years, I have watched 85
others have jumped quickly at the oppor-
tunity to make excuses for black Americans.
It is sald that blacks cannot start businessés
becaunse of discrimination. But Jim CI‘OW'SH;'
to convince you of the falrness of this soci
sty. My memory is too precise, my recolleci
tion too keen, to venture down that path o
self-delusion. I am not blind to our hist-orr!;;
nor do I turn & deaf ear to the pleas and ¢
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of black Americans. Often I must struggle to
contaln my outrage at what has happened to
black Americans—what continues to hap-
pen—what we let happen and what we do to
ourse]ves,

If Ilet myeelf go, I would rage in the words
of Prederick Douglass: At a time like this,
pcorching lrony, not convineing argurnent, is
needed. Oh! Had I ability, and could reach
the natlon’s ear, I would today pour out a
fiery stream of biting ridicule, blasting re-
proach, withering sarcasm and stern rebuke.
For 1t Is not light that is needed, but fire; it
s not the gentle shower, but thunder. We
need the storm, the whirlwind and the earth-
quake,”

I often hear rosy platitudes about this
country—much of which is true. But how are
we black Americans to feel when we have so
little in & land with so much? How is black
America to respond to the celebration of the
wonders of this grsat nation?

In 1964, when I entered the seminary, I was
the only black in my class and one of two in
the school. A year later, I was the only one
in the school. Not a day passed that I was
not pricked by prejudice.

But I had an advantage over black stu-
dents and kids today. I had never heard any
axcuses made, Nor had I seen my role models
take comfort in excuses, The women who
worked {n those kitchens and waited on the
bus knew it was prejudice which caused their
plight, but that didn’t stop them from work-

ing,

My grandfather knew why his business
wasn't more successful, but that didn’t stop
him from getting up at 2 in the morning to
carry Ice, wood and fuel oil. Sure, they knew
it was bad. They knew all too well that they
were held back by prejudice. But they
weren't pinned down by it. They fought dis-
crimination under W. W. Law [a Georgla
civil rights leader] and the N.A.A.C.P. Equal-
ly important, they fought against the awful
affects of prejudice by doing all they could
do In spite of this obstacle.

They could stlll send their children to
school. They oould still respeot and help
sach other. They could still moderate their
uss of alcohol. They could still be decent,
law-ghiding citizens.

Ihad the benefit of people who knew they
bad to walk a straighter line, climb a taller
mountaln and carry a heavier load. They
took all that segregation and prejudice
would allow thern and at the same time
fought to remove these awful barriers.

You all have a muoch tougher road to trav-
ol. Not only do you have to contend with the
ever-present bigotry, you must do 80 with a
recent tradition that almost requires you to
wallow In excuses. You now have a popular
national rhetoric which says that you can’t
learn becanse of racism, you can’t raise the
babies you make because of racism, you
ca't got up in the mornings because of rao-
lam. You commit crimes because of racism.
Unlike me, you must not only overcome the
repressiveness of racism, you must also over-
came the lure of excuses. You have twice the
job I had.

Do not be jured by sirens and purveyors of
misery who profit from constantly regurgl-
tatlng all that is wrong with black Ameri-
cans and blaming these problems on others.
Do not snccumb to this temptation of always
blaming otbers.

Do not hecome obsessed with all that is
wrong with our race. Rather, becormne ob-
seaged with looking for solutions to our prob-
lems. Be tolerant of all positive ideas; their
number j8 much smaller than the countless
number of problems to be solved, We need all
the hope we can get.
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Most importantly, draw on that great les-
son and those positive role models who have
gone down this road before us. We are badg-
ered and pushed by our friends and peers to
do unlike our parents and grandparents—we
are told not to be old-fashioned. But they
have weathered the storm. It is up to us now
to learn how. Countless hours of research are
spent to determine why blacks fail or why
we commit crimes. Why can't we spend a few
hours learning how those closest to us have
survived and helped us get this far?

As your front-runner, I have gone ahead
and taken a long, hard look. I have seen two
roads from my perch a few humble feet above
the madding crowd. On the first, a race of
people is rushing mindlessly down a highway
of sweet, intoxicating destruction, with all
its bright lights and grand promises con-
struoted by social scientlsts and politicians.
To the side, there is a seldom used, over-
grown road leading through the valley of life
with all itg pitfalls and obstacles. It is the
road—the old-fashioned road—traveled by
those who endured slavery, who endured Jim
Crowism, who endured hatred. It is the road
that might reward hard work and discipline,
that might reward intelligence, that might
be fair and provide equal opportunity. But
there are no guarantees.

You must choose. The lure of the highway
is seductive and enticing. But the destruc-
tlon is certaln. To travel the road of hope
and opportunity is hard and difficult, but
there i3 a chance that you might somehow,
some way, with the help of God, make it.

Mr. DANFORTH. In addition to the
nominee’s own reflections about him-
self, it is informative to see what oth-
ers who have known him in the past
have gaid about him. One recent exam-
ple is the op-ed piece in the Washing-
ton Post on July 16, 1991, by my long-
standing legislative director and staff
director of the Senate Commerce Com-
mittee Allen Moore, Allen Moore and
Clarence Thomas were colleagues in
my Senate office from 1979 to 1981.

Mr. President, I ask unanimous con-
sent that a copy of the op-ed piece
written by Allen Moore be printed in
the RECCRD.

There being no objection, the article
was ordered to be printed in the
RECORD, a8 follows:

[From the Washington Post, July 16, 1991]

THE CLARENCE THOMAS I KNOW
(By Allen Moore)

I have been reading and hearing a lot about
Clarence Thomas these days. Some of it
makes me wonder: Can this be the same
Clarence Thomas who worked for me in Jack
Danforth’s office 12 years ago and has been
my friend ever since?

The man I read about has been called an
“arch-conservative’”” who has “forgotten
where he came from,”” who believes ‘‘affirma-
tive action s like heroin,” whose seven
years as chairman of the Equal Employment
Opportunity Commmission were “the most
retrograde in its history,” whose first mar-
riage ended in a ‘*messy divorce that de-
gerves scrutiny,” whose *“‘opposition to abor-
tion 1s well-known,”” whose ‘“‘allegiance to
the pope” should be examined, whose actions
are ‘“‘guided by political calculation,” and
who 18 “harshly judgmental and self-right-
eous rather than compeasslonate and empa-
thetic.”

The Clarence Thomas I know is a caring,
decent, honest bright, good-humored, modest
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and thoughtful father, husband and public
gervant who has already ocome farther in 43
years than most of us will in a lifetime.

The presldent did his nominee no favor
when he said race was not e factor In the
nomination, Of course it was, and Thomas
readily admits it, just as he acknowledges
that race played a role in his selection for
other jobs along the way. He has never de-
nied his indebtedness to, or admiration for,
those, such as Justice Thurgood Marsghall,
who helped open such doors, He does not
blindly oppose the notion of taking race into
consideratlon for hiring, pomotion or ad-
missions decisions. What he does oppose are
rigid numerical goals and quotas, which he
considers divialve and unfair.

When he gets a chance to fully explain his
views in Senate hearings, he will challenge
his listeners to think beyond platitudes and
conventional orthodoxy. Clarence Thomas
has always supported the idea of giving pref-
erentlal treatment to the truly disadvan-
taged, especially minoritles, rather than to
those from middle- or upper middle-class
backgrounds who happen to be members of a
targeted minority group. To do otherwise
risks stigmatizing those favored—to make it
appesr ag if they are incapable of competing
falrly. It also can put the unprepared In altu-
ations where they are destined to fall. *‘God
helps those who help themselves,” Clarence
might say, encouraging self-help and self-re-
liance. Martin Luther King Jr., Malcolm X
and Jesse Jackson have stressed such
themes,

Regarding his feelings about the pope, I be-
lieve Clarence stopped being a practicing
Catholic when he left the seminary almost 25
vears ago. In recent years, he has attended a
Methodist church, a Christian church and,
most recently, an Episcopal church.

I don’t know how he feels about abortion,
but I would be very surprised if he didn't
have an open mind on Roe v. Wade. Many lib-
erals and conservatives on hoth sides of abor-
tion issue acknowledge the wvulnerability of
that decialon on purely legal grounds, but I
personally wouldn’t bet the ranch on how he
would come down on the issue.

I know something about Thomas's first
marriage because I spent many hours talking
with him as it broke apart. He was tor-
mented both about breaking his wedding
vows and about the impact of the divorce on
his young son. He sought me out for advice
because I was a divorced father with two
well-adjusted children. His divorce was han-
dled amicably, with Clarence glven undis-
puted primary custody of his son. Both par-
ente have played a major role in his upbring-
ing, and all parties have great respect for
each other,

Clarence’s record as EEQOC chairman de-
serves close scrutiny, just as it did when he
wag renominated and reconfirmed for a sec-
ond term as chairman, and just as it did
when he was nominated and confirmed to his
geat on the D.C. Circuit Court of Appeals,
The record will speak for itself, but someone
should also look inside the agency to flnd
out how people feel about Thomas the man
and the leader.

Evan Kemp, his successor as chalrman,
marvels at what Thomas did with a histori-
cally underfunded agency that saw its budg-
et cut nine out of 10 times in the 19808, (Usu-
ally Congress cut the president’s request,
then beats up the agency for its budget-re-
lated shortcomlings.) Clarence Thomas inher-
Ited a poorly managed, dispirited agency
whose employees were embarrassed to admit
where they worked. His legacy, according to
Kemp, I8 that employees are now proud to
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work at the EEQC and even named the new
headgquarters building after him. Nonethe-
less, says Kemp, “Clarence won’t get the
credit that is his due; I will.,” People
throughout the agency sing Thomas's
praises—his dedication, his professional
standards, his extraordinary sensitivity te
and support of the *'little people,” and his in-
spiration to employees at all levels.

The suggestion that his actions have been
politically motivated i{s laughable. This is
not a political animal. His passionate, be-
hind-the-scenes battles with the White House
and Juastice Department conservatives dur-
ing the Reagan years were hardly politic. In
addition, several times through the years, 1
strongly advised him to approach his detrac-
tors both on and off the Hill. *“They attacked
me without knowing the facts,”” he would
say, “and it would be hypocritical to ap-
proach them.” This is & man who advanced
in a political environment in spite of, not be-
cause of, his political skills.

Perhaps the most absurd charge leveled at
Thomas is that *‘he forgot where he came
from.” Thomas's professional and personal
1life, not to mention his conscience, wouldn’t
permit him to forget his roots if he wanted
to. Neither would the world around him.
After lunch a few weeks ago, he and 1 were
strolling around downtown Washington. He
suddenly realized he was late for an appoint-
ment and asked me (I'm white) to hail him a
cab.

“] have trouble getting & ocab downtown,
and it’e virtually impossible in Georgetown,”
he said, jumping into the taxi I had Nagged
down as the driver mouthed an obscenity in
my directlon.

Mr. DANFORTH. Mr. President, I
suggest that absence of & quorum.

The PRESIDING OFFICER. The ab-
sence of a guorum having been sug-
gested, the clerk will call the roll.

The bill clerk proceeded to call the
roll.

The PRESIDING OFFICER. Without
objection, the quorum call is dispensed
with.

THE 1991 MID-YEAR REPORT

The mailing and filing date of the
1991 Mid-Year Report required by the
Federal Election Campaign Act, as
amended, is Wednesday, July 31, 1991,
All principal campaign committees
supporting Senate candidates must file
their reports with the Senate Office of
Public Records, 232 Hart Building,
Washington, DC 20510-7116. Senators
may wish to advise their campaign
committee personnel of this require-
ment.

The Public Records Office will he
open from 8 a.m. until 9 p.m. on the fil-
ing date for the purpose of receiving
these filings. In general, reports will be
available 24 hours after receipt. For
further information, please do not hesi-
tate to contract the Office of Public
Records on (202) 224-0322.

TRIBUTE TO ARIZONANS WHO
LOST THEIR LIVES IN THE PER-
SIAN GULF WAR
Mr. DECONCINI. Mr. President, Ari-

zona has a long and distinguished his-
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tory of military service by its citizens
since territorial times. Throughout
their history, Arizonans have proudly
and unselfishly served from San Juan
Hill to the Argonne, from Anzio to
Midway, from Da Nang to Hue, in Gre-
nada, in Panama, and most recently, in
the conflick in the Persian Gulf. In
each of these eras, Arizonans have
made the ultimate sacrifice of their
lives defending the ideals held dear by
this Nation.

We can all rejoice in the swift mili-
tary victory in the gulf with extremely
low casualties, but we still mourn the
loss of life by any American in service
to his or her country. Words are of lit-
tle comfort to grieving mothers, fa-
thers, sons, daughters, wives, husbands
or children. It is a stark fact that the
loved family member is no longer with
us. Only time can bring a measure of
healing and acceptance.

While my heart is heavy with sad-
ness, I am honored to recognize the five
Arizonans who in the oft quoted and fa-
mous words of Abraham Lincoln gave
“the last full measure of devotion—
their lives—to preserve freedom.”

Marine Lance Cpl. James B.
Cunningham, who died in a tragic gun-
shot accident in Saudi Arabia;

Marine Pvt. Michael A. Noline, a
member of the San Carolos Apache
Tribe, who died in a raid near the Ku-
waiti border;

Marine Lance Cpl. Eliseo Felix, an
Hispanic youth who proudly served in
the Marine Corps;

Marine Sgt. Aaron Pack, who was
killed by enemy fire as United States
troops swept into Kuwait to liberate
that oppressed nation; and

Sgt. Dorothy Fails, a member of the
Arizona National Guard’s 1404th Trans-
portation Company, who died in Saudi
Arabia while performing her duty as a
driver.

Our valiant troops can never be ade-
quately praised or commended. They
came from widely diverse backgrounds
but were joined in a common cause—
the defense of freedom—and were will-
ing to sacrifice their lives in that pur-
suit. In death, these modern day patri-
ots join the illustrious company of the
heroes of past conflicts. These men and
women served in the proudest tradition
of those who have defended freedom
since the birth of our Nation more than
200 yéars ago. I salute them and I ex-
tend my sincerest sympathy to their
families and friends in this time of
grief and loss.

REPRESENTATIVE JOE MOAKLEY
SPEAKS AT THE UNIVERSITY OF
CENTRAL AMERICA

Mr. DECONCINI. Mr. President, I
read with great interest a speech deliv-
ered by Representative JOE MOAKLEY
at the University of Central America in
San Salvador, El Salvador on July 1,
1991. As you may recall, I have worked
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with Representative MoakLey
many years on the issue of Drovid_lrm
temporary protected status to salvlf_
doran refugees here in the Uniteq
States. I have strongly advocated this
issue because I believe that we in
country have & responsibility to the
victims of a civil war in which the us,
Government has played a significgnt
role. Representative MOAKLEY and [
were finally able to see this legislation
passed last year, and I again wish to
thank my colleagues for supporting
this humanitarian measure,

The speech, which I ask unantmoyg
consent to be printed in the RECoRD at
the conclusion of my remarks, is s sen-
sitive and moving statement on the
need for true peace and justice for the
long-suffering people of El Salvador,
We in this body may disagree about the
methods that have been used to tnfly-
ence the Salvadoran civil war, but we
are of one mind when it comes to the
fervent hope that the two sides to the
conflict can settle their differences
peacefully.

Representative MOAKLEY speaks with
conviction, from his role as chairman
of the Speaker’s Task Force on El Sal-
vador, about the significance of the
case of the assassination of the Jesult
priests and their companions in No-
vember 1989. He states, and rightly so,
that while we in the United States
want to see justice achieved in this
case, it is more important that the peo-
ple of E1 Salvador know that justice
will prevail and those who break the
law, whatever their station in life, will
be held accountable for their actions.

I applaud Representative MOAKLEY
for his continued leadership on this im-
portant issue, and his balanced ap-
proach to it. I highly recommend his
speech to my colleagues 1n the Senate.

There being no objection, the speech
was ordered to be printed in the
RECORD, as follows:

REMARKS OF REFRESENTATIVE JOE MOAKLEY
L. INTRODUCTION

I am honored to be here at this historic
university and g'rﬁt.e:ul [otl'.-hl w:rg:: ;Irllﬂm'
tion k to all of you this o0n.

I ax gp:ciany srat,gful to Father Estrads
for his very flattering introduction. He rep-
resents the very best in the Jesult tradition
and has done a remarkable job of presiding
over this very great university during these
Ve es.

lry ai‘listgcila?ntgmto thank Father Michael
Czerny and my dear friend, Father Charlle
Beirne, for their assistance in arranging to-
day’s speech. I am delighted, as well, to par-
ticipate in a program with Father Jon
Sobrino who has always been a strong de-

tice.
feﬂecf OIf sgﬂj'ﬁ ct.hank Father Rodolfo
Cardenal who has bravely agreed to transtate
my remarks. 1 just hope his Spanish has 8
Boston accent.

I want to say at the outset that Iam not
one of those fellows who runs around the
world telling other psople how to run thei
countries. I have never set out to change the
world; I'll be happy if I can make t.hinSB:
little better for the people I represent bat
home in Massachusetts.
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out on garage fioors or tossed out in filters.
The law wouid set a rislng recycling require-
ment each year, perhaps reaching 50% at the
end of 10 years.

The revenue generated could be used by
the reproocessor/recycler to purchase used oil
from gas station owners. The station owners,
now realizing a profit from used oil, might be
willing to pay for oil returned by individuals.

“Recycling i3 technically feasible and en-
vironmentally sound but does not get done
because the wrong economic incentives are
in place,”’ Torres said.

The Consumer Products Recovery Act has
almost universal support from congressmen,
environmental groups and even the cil indus-

try.

(From the Chicago Tribune, July 10, 1991]
SAFETY-KLEEN FACILITY REFINES OIL
RECOVERY
(By Cheryl Jackson)

A new oil-recycling facility in northwest
Indiana promises to produce more than recy-
cled ¢il and renewed hope for the environ-
ment. It also may pump badly-needed life
into the town of East Chicago.

Safety-Kleen Corp., the Elgin-hased recy-
cler of industrial wastes, hosted a grand
opening for its newest oil recovery plant
Tuesday.

The facility will double North America’s
capacity for oll recycling. When it reaches
full capacity, it will process 75 million gal-
lons of used antomotive and industrial oils
per year, converting it into 43 million gal-
lons of high-quality base lubricating oil, as
well as additional petroleum products.

Total storage capacity at the new facility
is 7.7 million gallons—more than twice the
capacity of the Shedd Aguarium’'s new Qcea-
narium.

The 350 million facility, which actually
began operation in April, already has had an
impact on East Chicago’s fortunes. The heav-
ily industrialized town just across the state
line from Chicago’s Southeast Side has been
hit hard by plant closings in recent years.

East Chicago vendors already have grabbed
a portion of the 319 million the company said
it has spent in the vicinity during construc-
tion.

Safety-Kleen said the new facility has ore-
ated approximately 50 full-time jobs, and
that the payroll could reach 100.

American consumers dispose of 400 million
gallons of used aurtomotive oil each year,
peuring it down drains or putting it into the
trash. By recycling waste oils, the company
reduces contamination of water supplies and
at the same tlme produces useful—and prof-
itable—products, safid Donald Brinckman,
Safety-Kleen chalrmau and chief executive
officer.

The East Chicago facility will take in 75
million gallons of used automotive or indus-
trial oils, 20 million gallons of oily waste wa-
ters and 43 million gallons of base jubricat-
ing oil a year. The plant will produce 11 mil-
lion gallons of distiilate fuel, 9 million gal-
lons of agphaltic oils and 5 mlllion gallons of
reprocessed fuel,

Bafety-Kleen Corp. is the world’s largest
recycler of contaminated fluid waste. In 1990,
the company collected more than 198 million
gallons of fiuld for reclamation.

The company, which has grown to hecome
the Chicago area’s 27th largest in market
capitalization, started in 1968 selling and
servicing parts—washing machlnes used by
manufacturers.

Although used oil is not yet listed as a haz-
ardous waste, there is growing awareness of
the environmental damage that can result
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from improper handling and disposal, sald
Jospeh Knott, Safety-Kleen president.

“The plant is designed as a hazardous-
waste facility, even though waste oil is not a
listed hazardous waste,” Knott said, adding
that recycling oil will eventually reduce
America’s dependence on foreign oil. “And
you don’t have the cost effectiveness 20 to 40
years from now of having to clean this mess
up‘n

Safety-Kleen’s attitude toward recycling
and waste management was endorsed by Wil-
liam Muno, associate director of the U.S. En-
vironmental Protection Agency office in
charge of administering the Resource Con-
servation and Recovery Act, the federal law
governing solid and hazardous waste.

“The trend for the '80s is waste minimiza-
tion. Don’t produce the waste in the flrs¢
place and if you produce it then recycle it,”*
Muno said. “This factory is right in step
with the program that EPA iz trying to pro-
mote.”

The new facility also will help Indiana
reach its goal of decreasing the amount of
waste in the state by 35 percent by 1985, and
50 percent by the year 2000, said Mitra
Khazai, recycling coordinator at the Office
of Energy Policy at the Indiana Department
of Commerce.

“This may be the only acceptable way to
handle used oil in the future,” she sald.

Safety-Kleen converts used oil from indus-
trial and automotive customers into fuel oil
for industrial use.

The company entered the oil-recovery
business in 1987 when it acquired Breslube, of
Breslau, Ontarlo, until recently the largest
re-refiner in North America. The East Chi-
cago facility is twioe the size of the Breslau
plant.

Last year, Safety-Kleen collected more
than 100 million gallons of used oll that wasg
converted to high-quality, re-usable lubri-
cating oil or industrial boiler fuel.

Supported by an extensive collection net-
work, Safety-Kleen gathers used oll from
thousands of sgites around North America,
and converts it into lubricating oil that is
equal in quality to the original product.

Mr. JOHNSTON. Mr. President, I sug-
gest the absence of a quorum.

The ACTING FPRESIDENT pro tem-
pore. The clerk will call the roll.

The legislative clerk proceeded to
¢all the roll.

Mr. GORTON. Mr. President, I ask
unanimous consent that the order for
the quorum call be regcinded.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

CLARENCE THOMAS

Mr, GORTON—

I firmly insist that the Constitution be in-
terpreted in a colorblind fashion, It is futile
to talk of a colorblind soclety unless this
cominlt.utionn.l principle is first establlshed.
- W

I don’t believe in quotas. America was
founded on a philosophy of individual rights,
not group rights, The civil rights movement,
was at its greatest when it proclaimed the
highest prineciples on which this country was
founded, principles such as the Declaration
of Independence, which were betrayed in the
case of blacks and other minorities.

These are the words of Judge Clar-
ence Thomas who is black, the grand-
son of a sharecropper, educated in
Catholic schools, and a conservative.
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He is decidedly not polit;
rect. And that is why hgois ::?ﬁlitc&-‘
heart of the furious attacks after h.te
nomination for the Supreme Coup, ®

What is politically correct? an gq.
ministrator at the University of Penn-
sylvania redlined a student’s phrase re-
ferring to her “regard for the indivig-
nal” and added:

The word “individual” is a red
fggay which is considered by wﬂgm

The administrator went on to warn of
the inequities that result from cham-
pioning individual over group rights.

The politically correct believe thai
American society is sick. Their atti.
tude is expressed clearly by Kirk-
patrick Sale, the author of “The Cop-
quest of Paradise: Christopher Colum-
bus and The Columbian Legacy.” He
says that American civilization:

* * * i3 founded on 2 set of ideas that are
fundamentally pernicious, and they have to
do with rationalism and humanism and ma-
terialism and nationalism and science and
progress. These are, to my mind, just per-
nicious concepts.

If these are perniclous, consider then
their opposites; emotionaliam, anti-in-
tellectualism, incomprehensibility,
sophistry, anti-hurnanism, anarchy, su-
perstition and regression. These are—
to my mind—pernicious concepts, and
these are, indeed, the foundations, the
walls, and the cornerstone of political
correctitude.

Willlam Phillips, for more than 50
years the editor of the Partizan Re-
view, and hardly a rightwinger, sum-
marizes this politically correct philos-
ophy as:

* % % g yague but inauthentic radical ont-
look [that) still domlinates the culturs of the
academy, the media, and the educated class-
s, LI

[That cnlture includes] a belief In a wide-
spread relativism in moral, political, and
philosophical matters; * * * a general rejec-
tion of the existing soclal system; & radical
revision of academic curricula; with an at-
mosphere of leftism and anti-Americanism
permeating the whole.

The “politically correct” reject the
concept of individual rights and believe
that one’s race, gender, ethnic bapk-
ground, sexual preference, and the like
are more important than our common
humanity or American citizenship.
They ighore or are indifferent to the
fact that lesser tribalism has destroyed
half the emerging nations in Africa and
is about to destroy Yugoslavia, bas di-
vided Canada, and s at the root of the
ethnic hatreds and divisions that s¢
plague Eastern Europe and the Soviet
Union. And tribalism is the future that
the politically correct promise the
United States.

Because he does not share their ter-
ribly destructive views the “politically
correct” seek to destroy Clarence
Thomas. They fully understand that
the next Supreme Court Justice will be
a conservative—at least as COnserv-
ative as Clarence Thomas—but the¥



react to the prospect of a black con-
gervative with gspecial fury. Because
clarence Thomas, by his very life and
attitodes, destroys the thesia upon
which their culture has built its cas-
tleg: fortresses of division, mistrust,
and hatred. But the fact that the

dchild of a black sharecrovper,
who has felt, and continues to decry,
raciem in our society, should neverthe-
less believe in the promises on which
this Nation was founded in 1776—

That all men are created equal, and are en-
gowed by their creator with certaln
unalienable rights—

Tliustrates more clearly than a thou-
sand essays the moral bankruptcy of
the “‘politically correct’.

For many reasons, not least his great
courage and independence of mind,
Clarence Thomas richly deserves to be
confirmed by acclamation by the Sen-
ate of the United States. He represents
ths redemption of the true promise of
America, that all Americans are cre-
ated free and equal and that any Amer-
ican can surmount the circumstances
of birth, to arise, like Clarence Thomas
himself, with a sense of history and
pride, and with eyes open to the light
ahead.

Mr, President, I suggest the absence
of & quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The legislative c¢lerk proceeded to
call the roll.

Mr. WELLSTONE. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
BN@AMAN). Without objection, it is so
ordered.

The Senator from Minnesota is rec-
ognized.

Mr. WELLSTONE. I thank the Chair.

(The remarks of Mr. WELLSTONE per-
taining to the introduction of 8. 1527
are located in today’s RECORD under
“Statements on Introduced Bills and
Joint Resolutions.”)

The PRESIDING OFFICER. The Sen-
ator from Vermont is recognized.

Mr, LEAHY, I thank the Chair.

(The remarks of Mr. LEAHY pertain-
log to the introduction of 8. 1527 are
!Iocabed in today’s RECORD under

Statements on Introduced Bills and
Joint Resolutions.’)

WHO IS CARLOS FUENTES?

Mr. STEVENS. Mr. President, at a
recent Interior Appropriations Sub-
committee meeting, I raised concerns
about the Smithsonian Institution’s
use of its funding.

Onse of those concerns regards the up-
g°m1ns Columbus quincentenary cele-
Tation. Despite its name, the event
{158 little to do with Christopher Co-
umbus, the explorer. Rather, it is sup-
Mosed to be a celebration of the history
and eulture of Latin America.
ask any event, during those hearings, I

ed why the Smithsonian selected
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Carlos Fuentes as a national spokes-
man on a Smithsonian-sponsored tele-
vision series.

Although Carlos Fuentes is a well-
known Mexican author, he is described
by some as ‘“‘an independent leftist,” a
friend of Fidel Castro and Daniel Or-
tega, and a known critic of United
States policy in Latin America.

I just thought it strange the Smith-
sonian, which is supposed to¢ be the
guardian of our Nation's heritage, felt
it necessary to select a foreigner, well
known for his anti-U.S. biases, instead
of a U.8. citizen or at least some quali-
fied spokesperson who has a more ob-
jective viewpoint to do this job.

As a result of that hearing, many
people, including many Senators, have
asked me, “Who is Carlos Fuentes?"’ In
an attempt to answer that question, I
ask unanimous consent to include, at
the end of my remarks, an article that
appeared in the New Republic. It is
written by Mr. Enrigque Krauze, and
will, I hope, answer that question. I
urge my colleagues to read the article.

There being no cbjection, the article
was ordered to be printed in the
RECORD, as follows:

THE GUERRILLA DANDY
{By Enrique Krauze)*

He speaks all his words distinctly, half as
loud again as the other. Anybody can see the
is an actor.—HENRY FIELDING.

In the family album of exiled writers
(Conrad, Nabokov, Zamyatin, Kundera), a
close-up of Carlos Fuentes reveals something
odd about his image. Is he a willing exile
from Mexico in the United States, or a reluc-
tant exile from the United States in Mexico?
He has become Something of a star in North
America, where he lived until the age of 12,
to the extent that even an American con-
gressman observed that “Fuentes is a great
man. He knows 8o much about his country.”
The congressman had not read a single book
by Fuentes; his opinion, like the opinion of
so many others, had been formed by the om-
nipresence of the writer in the media.

In Mexico, Fuentes has an altogether dif-
ferent image. No one doubts his exemplary
passion for literature and his professional at-
tachment to it, He has published novels, 3to-
ries, essays, drama, and countless articles.
And yet for some time now his writings have
been arousing irritation and bewilderment.
Mexico is a country whose complexity has
exhausted several generations of intellec-
tuals, but Fuentes seems unaware of that
complexity. His work simplies the country;
his view is frivolous, unrealistic, and, all too
often, false.

In a poern by Octavio Paz, a story by Juan
Rulfo, or a painting by Rufino Tamayo,
Mexican life is the point of departure for the
work, and the work participates in that life.
Even certaln forelgn artists have captured
what is new, and radically alien, about Mex-
ico: the Mexican pink in Rauschenberg’s
canvases; the signs hanging on the cantina
walls in Lowry’s famous novel; the dark
women in Vive Zapata walking over rough
paving stones; the lighthearted, innocent

—

*Enrique Krauze is deputy editor of Vueita In Mex-
fco City. Hls most recent books are Por una
democracia sin adjetivos and biographies of 20th-cen-
tury Mexican political figures in the eight-volume
Biografia del poder.
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cruelty in Buiuel's Los Olvidados; the mar-
ket day in Lawrence’s Mornings in Mezico. A
reality embodied by Mexlcans for foreigners
to discover, But Fuentes, a foreigner in his
own country, skirts that reality, and lingers
over externals. For Fuentes, Mexioo iz a
script commltted to memory, not an enigma
or a problem, not anything really living, not
a personal experience.

There is the suspicion in Mexico that
Fuentes merely uses Mexico as a theme, dis-
torting it for a North American public,
clalming credentials that he does not have,
The appearance of Myself with Others, then,
i3 timely. Its autobiographical pages finally
reveal the origins of his intellectual sleight
of hand. The book shows Fuentes’s lack of
identify and personal history. From the very
start, it’s clear that he filled in this void
with films and literature, His real world was
his fictional world: a cinematic sequence of
authors and works. Lacking a personal point
of view and an internal compass, Fuentes
lost his way through the history of literature
and found himself condemned to the his-
trionic reproduction of its texts, theorles,
and personages. The key to Fuentes is not in
Mexico; it is in Hollywood. The United
States produces actors for movies, for tele-
vision, for radio, for politics. Now and then
it produces actors for literature, too. Carlos
Fuentes is one of them.

L

*'This is not a border, it is a scar.” This
statement by one of the characters in The
OId Gringo 18 excessive as a description of the
vicinity between Mexlco and the United
States, but an accurate eplgraph for Fuentes
himself. He was a gringo child of Mexican or-
igin, born in Panama, a piace where history
and geography have indeed left a scar. On
the outskirts of the Depression and the New
Deal, hiz placid childhood was spent in the
“territorial flction™ of diplomatic life, in a
seven-room apartment that was *‘superbly
furnished” and had a view of Meridian Hili
Park in Washington, D.C, Myself with Others
recalls long summers when “the livin'
seemed easy,” a good old time when Fuentes
learned to prefer ‘“‘grits to guacamole” and
work to idleness (“no siestas for me”), and
first dreamed the American dream: that ev-
eryone will be famous for 15 minutes.

On his vacations, he visited Mexico. “It
was depressing to compare the progress of a
country where everything worked, every-
thing was new, everything was clean, with
the inefficiency, backwardness, and dirt of
my own country.” In contrast to the North
American past, Mexican history seemed lit-
tle more than a series of “crushing defeats,”
beginning with the TTT: the “Tremendous
Texan Trauma.”” Fuentes grew accustomed
to seeing Mexico not on its own terms, but
refracted through a North American perspec-
tive. No Mexlican loses sleep over the TTT,
and none would say, ag Fuentes does, that
“the world of North America blinds us with
its energy: we cannot see ourselves. We must
see you.”" Quite the opposite: Mexico has al-
ways been a country maniacally obsessed
with itself. But Fuentes is a special kind of
Mexican, He discovered the existence of his
conntry at the age of ten, in 1938, when
Presldent Cardenas decreed the expropria-
tion of foreign oil properties. He suddenly re-
allzed that this “nonexistent country’ was
his identity, an identity that was slipping
away from him.

“How I Started to Write” (an aunto-
hiographical chapter in Myself with Others)
is & good example of the onomastic prose,
worthy of a marquee, that is so peculiar to
Fuentes. It introduces the veneration of the
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Mr. BROWN. Mr. President, H.R. 2686
also imposes a moratoriam on the
processing and issuance of patents for
mining or mill site claims. The Senate
Energy and Natural Resource Commit-
tee is holding hearings on this matter,
and it is inapproprlate to interfere
with the consideration of this issue in
the context of an appropriations bill.
More importantly, because patents are
often required in order to obtain fi-
nancing for production facilities, a
moratorium will interfere with the de-
velopment of bona fide projects and de-
prive rural areas of jobs which are es-
gential to local and state economies
throughout the West,

Mr. BAUCUS, Mr. President, the
House of Representatives recently
voted to drastically increase the fee for
grazing livestock on Federal lands. I
believe this action is contrary to bal-
anced multiple use. It would devastate
the livestock industry throughout the
West.

Right up front, I'll tell you that
many Montana ranchers and Main
Street businesses won’t be around
much longer if Congress approves a
drastio increase in the Federal grazing
fee,

The cattle buginess is an important
part of Montana’s past, present, and fu-
ture. Grazing is and must remain an
important multiple use,

Several years ago, author Larry
McMurtry wrote a book called ‘‘Lone-
some Dove.” This overnight classic was
the fictional account of the very first
great cattle drive from Texas to what
McMurtry describes as a ‘‘cattleman’s
paradise in a wilderness called Mon-

In 1989, Montanans chose to celebrate
100 years of statehood by reliving a
part of the experience described in
Lonesome Dove, Thousands of cattle,
hundreds of men, women, and horses
took part in the ‘“Great Drive of *89.”"

I spent b days on the dusty trail from
Roundup to Billings. It was the experi-
ence of a lifetime.

Yet, as important as the cattle indus-
try {8 to our Montana eoonomy and
way of life, there are those who think
the cattle have no place on the public
range.

“We've heard the rhetorlio of those
who would eliminate grazing as a mul-
tiple use—*No Moo in '92”; and “Cattle
Free in °93.”’

It’s all designed to scare the Devil
out of the decent, and hard working
folks who make a living in this Na-
tion’s livestock industry.

While I do not attribute such rhet-
oric to those Members of Congress who
advocate an increase in grazing fees, I
must point out that the people of Mon-
tana and other Western States feel just
as threatened by these proposals,

The draoonian increase proposed by
the House would effectively mean an
end to grazing as a multiple use on
Federal lands. No rancher in his right
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mind would pay such an increased fee
and also put up with the red tape and
regulation that frequently accom-
panies a permit to graze on the Federal
domadn,

I talk to lots of Montana ranchers.
Not all of them believe the current sys-
tem is such a great deal. In fact, in
some instances, complying with Fed-
eral regulations has made some allot-
ments more trouble than they are
worth.

Under the current fee formula, graz-
ing on public lands remains the life
blood of many of our rural commu-
nities, particularly in eastern Mon-
tana.,

A study conducted by Montana State
University estimates grazing on Fed-
eral lands in Montana generates $125.5
million in total economic activity each
year,

In a State with just over 800,000 peo-
ple that’s an important part of our
livelihood.

We are a public lands State—Uncle
Sam holds the deed to 30 percent of the
lands in Montana. Montanans don’t
want to see the land exploited. We
don’t want to see the land used up.

Balanced multiple use, including
grazing, is essential to our way of life,
our economy, and our environment.

Ask any reputable range scientist. He
or she will tell you that managed graz-
ing actually improves the condition of
the range.

Stockwatber
wildlife.

Where bison once roamed, cattle now
replenish the range and prevent the
pralrie from going to seed.

I'm not saying there have not been
abuses. But the answer to these abuses
is allowing professional land managers
to do their jobs. The answer is not to
drive the rancher off the public range.

Therefore, I hope the Senate will re-
maln steadfast in opposition to an in-
c¢rease in the existing grazing fee. The
ourrent formula reflects the increase in
cattle prices and is a fair way to adjust
the fees.

Our decision will affect more than
just cattle. Our decision will touch
thousands of people in Montana and
throughout the West.

improvements henefit

NOMINATION OF JUDGE CLARENCE
THOMAS TO THE U.S. SUPREME
COURT

Mr. THURMOND. Mr. President, on
September 10, the Senate Judiciary
Committee will begin hearings on the
nomination of Judge Clarence Thomas
for a position as an Associate Justice
of the Supreme Court. I was pleased to
work with Senator BIDEN t0 expedi-
tiously schedule these hearings and am
confident that they will be concluded
in time for committee and full Senate
action so that Judge Thomas can begin
serving on the Court when it recon-
venes in October.

July 25, 1997

Since the nomination of Jyqge
Thomas, there has been much discys.
sion regarding his tenure as Chailrmap
of the Equal Employment Opporbumuy
Commission. Just 1T months ago
Judge Thomas was before the Judiciary
Committee upon his nomination to the
Court of Appeals. At that time, g thor-
ough evaluation of his role ag Chajy.
man of the EEOC was undertaken
Many of the issues now being raised in
the press and elsewhere were fully re.
viewed and discussed in detail at thag
time. It was brought to the attention
of the Judiclary Committee that Judge
Thomas was responsible for imple-
menting policies designed to reform
and improve the EEOC, invigorating itg
mission to assure the fair treatment of
all persons in the workplace, and insup-
ing the vigorous enforcement of oy
equal employment laws.

As well, Mr. Evan Kemp, successor to
Judge Thomas as chairman of the
EEQC, has commented publicly about
the tenure of Judge Thomas. Mr. Kemp
acknowledges that much of the credit
for turning the EEOC around is due to
the efforts of Judge Thomas. The EEQC
that Judge Thomas inherited was his-
torically underfunded, reportedly had
management problems, and dispirited
employees. Judge Thomas brought a
professionalism and dedication to that
agency making it a successful, effec-
tive one.

Mr, President, many of the discus-
gsions about the tenure of Judge Thom-
as at the EEOC involve the apparent
lapse of claims under the Age Discrimi-
nation in Employment Act. Numerous
estimates as to the number of lapsed
cases have been mentioned, some of
them clearly erroneous and inflated.

During his prior testimony before the
Judiciary Committee, Judge Thomas
stated that upon discovery of the con-
cerng about lapsed cases, he imme-
diately took steps to rectify the situa-
tion. He was instrumental in support-
ing passage of legislation to extend the
time for affected persons to file c¢ivil
lawsuits. Of those persons covered by
the legislation, only a small number
chose to litigate their claim.

Additionally during the tenure of
Judge Thomas, he adopted a policy, un-
like any which had existed prior to his
appointment, to fully investigate every
Federal age discrimination claim.
While at the EEOC he assured that per-
sons filing Federal claims under the
Age Discrimination in Employment
Act, either with the EEOC or State run
fair employment agencies, were hoti-
fied of the statute of limitations and of
their independent right to sue in Fed-
eral Court. Judge Thomas modernized
the national datas systems to better
track these cases and ensure that they
were properly handled. He undertook
strong efforts to see that those filing
clalms had their rights protected.

In closing, Mr. President, Judge
Thomas performed admirably as Chalr-
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man of the EEQOC. After an exhaustive
examination of his tenure at the EEOC,
gpecifically an examination of the
issue of the lapsed cases, the Judiciary
Committee voted 13 to 1 to favorably
report his nomination for the Court of
Appeals to the full Senate, and the
Senate quickly conflrmed him.

Mr, President, I look forward to the
committee’s consideration of Judge
Thomas and swift action by the full
Senate on this nomination.

Mr, DURENBERGER. Mr. President,
I ask unanimous consent that Susan
Barlett Foote and Robert Wood John-
son fellow on my staff, be given privi-
leges of the floor.

The PRESIDING OFFICER. Without
objection, it is so ordered.

HEALTH CARE LIABILITY REFORM

Mr. DURENBERGER. Mr. President,
one of the most talked about areas of
health reform is medical liability. And
the tendency is to view it in isolation,
like a surgeon working on a specific
organ of a patient. This morning, I
want to speak about the impact of
medical liability on the broader
health-care system, and how to reform
it in a way that makes the whole pa-
tient healthier. With others, I intend
to introduce legislation to accomplish
the objectives set out in this state-
ment.

Health care liability does signifi-
cantly affect all key elements—the
costs of health care, access to health
care, and the quality of health care.
Along with several of my colleagues, I
have been struggling to understand
this problem. Today, I want to share
where I have come to in this debate.

As you know, I have long been con-
cerned about how to provide universal
access to health care. Universal access
is, of course, our primary goal. One of
the major barriers to access is the es-
calating costs of providing medical
treatment.

And, as we struggle to contain rising
oosts, we also want to make sure that
we don’t sacrifice the quality of care.
Weo must always remember to ask: Uni-
versal access to what? The *“‘what” is
the elusive but pivotal notion of qual-
ity care.

What do we mean by quality? In its
broadest sense, quality means the
achievement of the best possible or
most appropriate outcome, measured
't;:iy both science and by patient satisfac-

on.

How does health care llability relate
to our desire for universal access to
cost-effective, high quality care?

I submit, Mr, President, that our sys-
tem of medical liability is the worst of
all possible worlds. Medical liability
ralses costs, impedes access, reduces
quality of care, and systematically
interferes with the most forward-look~
ing efforts to improve the quality of
care,
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Mr. President, let us begin with its
impact on the costs of health care. The
direct costs of llability premiums for
physicians alone were close to $6 bil-
lion in 1988. Although we have weath-
ered the escalating premiums in the
decade from 1976 to 1986, when there
was a true Insurance crisis, the out-of-
pocket costs to providers of services
and producers of medical technology
remain high.

There is another hidden price tag.
The costs of defensive medicine—all
those unnecessary tests and procedures
for protection in court not for patient
benefit—are harder to measure. The
AMA has estimated defensive medicine
at §19 billion,

These costs also negatively affeot ac-
cess to care. Over 150 communities in
26 States have reported that many doc-
tors are leaving practice, particularly
in the fleld of obstetrics and gyne-
cology, because they cannot afford to
pay their malpractice premiums. This
is especially a problem in rural areas in
our Nation.

Mr. President, we could tolerate an
upward pressure on costs, and even
some of the barriers to access caused
by doctors leaving practice, if the re-
sult was improved quality.

Ironically, the present liability sys-
tem actually promises higher quality
health care. Apologists claim that the
threat of lawsuits deter substandard
medical practices. On the margin, some
individuals may indeed practice more
cautiously out of fear of litigation.
But, after a careful look at this sys-
tem, it is clear to me that the courts
won’'t improve the quality of health
care. I say simply, we cannot get there
from here.

This is not the fault of doctors. This
is not the fault of lawyers. It is not the
fault of insurance companies. In the
case of health-care services, the liabil-
ity system will always fail us, It sim-
ply cannot deliver what it promises.

Wh,

y?

Unfortunately, Mr. President, the
medical liability system not only low-
ers the quality of care by almost any
measure, but it actually interferes
with efforts to improve care.

How does the system lower quality?
Defensive medicine, by definition, re-
duces the gquality of care. Any test or
treatment which is not medically indi-
cated, performed purely to protect the
paper trall in the patient’s record, does
not improve outcomes and may harm
the patient in the process. This is not
quality care.

But, there is another serious limita-
tion in tort law. The system itself ob-
structs quality improvement. What do
I mean by gquality improvement? Mr.
President, I would like to have printed
in the RECORD a concise article on
health care quality by Dr. Donald Ber-
wick that appeared in the New England
Journal of Medicine. This piece applies
W. Edwards Deming’s concept of con-
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tinuous quality improvement or CQI to
the health-care services setting.

The PRESIDING OFFICER. Without
objection, it is 80 ordered.

{See exhibit 1.)

Mr, DURENBERGER. Mr, President,
continuous gquality improvement oc-
curs when *“‘every process produces in-
formation on the basis of which the
process can be improved.” The Japa-
nese call it “Kalzen’’—the continuous
search for opportunities for all proc-
esges to get better,

How does the liability system inter-
fere with continuous quality improve-
ment?

First, the tort system was designed
to resolve disputes between individ-
uals—one-on-one-—plaintiff versus de-
fendant., It might make senss if ag-
grieved patients sue individual physi-
cians who practice alone in an office.

However, health care is now prac-
ticed in a tremendously complex sys-
tem, replete with countless inter-
related services. Health care begins at
the first contact with a receptionist,
and includes the services of the lab, the
technicians, the ancillary and support
personnel, the hospital, the medical
records office, the out-patient clinic,
technological equipment, pharma-
ceuticals, and on and on.

We desperately need ways t0o com-
pensate pecople who are not well-served
by the total process. It is counter-
productive to hunt for the deepest
pocket or the most proximate individ-
ual

Second, the Mability process is
confrontational, adversarial, and puni-
tive. Even the term malpractice im-
plies ill will and i{s wholly negative,
The liability system is the epitome of a
theory of bad apples, which implies
that people must be forced to care
about the quality of their word and
should be punished for their mistakes.
This notion is contrary t¢ Deming’s
concept of guality improvement which
presumes that people want to improve
performance and will respond to posi-
tive incentives to do so, There are no
positive incentives in tort law.

Quality improvement requires trust
among all the actors in the system.
Talk to anyone who has been a party to
a lawsuit. Litigation erodes the trust
and goodwill between patient and the
provider that are core values necessary
for high quality care. Even the threat
of litigation engenders suspicion and
distrust.

And, we know that quality improve-
ment treats every defect as a treasure
knowledge of defects offers the ability
to improve. In the shifting sands of
medical 1llability, every defect iz a
landmine. Information is a threat when
lawsutts loom, and can be bottled up in
the hands of insurance companies and
lawyers. Quality improvement depends
upon the very flow of information that
litigation suppresses.

Finally, and most importantly, how
can a system reward quality, or com-



July 30, 1991

joan guarantees should not he held
over Israel’s head. That is not the way
one friend treats another.

So, I offer my praise to Israel. For
opening its doors willingly to a new
population and for the sacrifices it will
make to ensure their success.

The ACTING PRESIDENT pro tem-
pore. The Senator from Utah.

Mr. HATCH. Mr. President, I ask
unanimous consent I be permitted to
speak for another 10 minutes as if in
morning business.

The ACTING PRESIDENT pro temn-
pore. Without objection, it is so or-
dered.

CLARENCE THOMAS AND THE NEW
ORTHODOXY

Mr. HATCH. Mr. President, I draw
my colleagues’ attention to a percep-
tive article by Judge Clarence Thomas,
based on an August 17, 1983, speech. In
the speech, he has anticipated and re-
plied to many of his current critics
who seek to punish him for not heing a
slavish supporter of the liberal ortho-
doxy on minority issues.

Judge Thomas noted that—

Thers is an established “right’’ position for
mincrities to take on [certain issues]. For
example, the “right" solution to the problem
of ending job discrimination is to support af-
firmative action. The “right” way to achieve
educational equality is through busing; and
the “right” way to help the poor minority is
through a fiscally liberal welfare system.
Those whose positions differ from these es-
tablished positions and even those who ques-
tion these positions are, according to this
new orthodoxy, just plain wrong. They are
suspect. They are Judas goats, pariahs, quis-
lings. They may even be labeled “‘anti-civil
rights.” The bagis for their opinions and po-
sitions are not investigated, because, accord-
ing to the new orthodoxy, the right position
i3 axiomatic. * * * The right positlons are
gospel, not subject to analysis or debate.

The Judge continued:

1 want hers to urge black professionals
that you not permit yourselves to be in-
sulted by an orthodoxy that requires you to
ignore the education for which you have
worked so hard and diligently. I want here to
urge that you insist on your intellectual
freedom—that you not permit the rigidity of
this orthodoxy to straltjacket your think-
ing. I ask that you use your skills and intel-
lect when you conslder the many issues af-
fecting minorities in this society, that you
study and analyze the facts about traditional
approaches, and that you calmly and ration-~
ally examine the results of policies which af-
fect minorities. None of us want to be per-
celved as cutting back on civil rights. But as
the few survivors of the educational process,
we must simply look at the resunlts of poli-
cles upon which minorities have relied to im-
Drove their sociceconomie condition.

Recent reports have shown what many of
us have argued for years: that family com-
position, education and a host of other social
factors can have as muoh Impact on employ-
ment opportunities as traditional barriers
caused by discrimination.

There i3 the ¢rux of it, Mr. President.
Judge Thomas dared to think for him-
s8lf and to question liberal shibboleths.
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This, apparently, is viewed as a tre-
mendous threat by many black and
white liberals and by some in the tradi-
tional civil rights leadership.

Judge Thomas, in this 1983 speech,
acknowledged more had to be done to
counter the legacy of discrimination
than merely stopping the discrimina~
tion. But, he dared to question *‘the ef-
fectiveness and legality of certain af-
firmative action programs and Dpoli-
cies” and noted that the 1980 census
showed a widening income gap between
affluent and poor blacks. At the same
time, Judge Thomas made clear the
EEOC would uphold the law and use
the tools the courts made available to
it, whether he liked them or not. He
also argued for tougher penalties for
violating title VII than exist in current
law, well before the current drive to do
80 in Congress, He pralsed the accom-
plishments of the civil rights move-
ment, But, he dared to question aspects
of affirmative action. he dared to men-
tion that there are factors other than
discrimination that serve as barriers to
minority success. He mentioned the
need to develop training and education
programs, for example, to attack the
socioeconomic problems facing minori-
ties.

For espousing this reasonable point
of view, Judge Thomas has been
vilified by some who cling to the big
government approach and who reflex-
ively rely upon policies of reverse dis-
crimination, however euphemistically
described, to address the problems of
minorities today. One can debate the
positions he has taken and disagree
with them on the merits. Some of his
critics, however, do not want to debate
these issues, they wish to smear and
slander those who disagree with them.
Carl Rowan, whom I admire for his
usually incisive commentary even
when I disagree with it, called him a
“David Duke” on two different epi-
sodes of a talk show. This was an
uncharacteristic low blow. Others have
made similar unfair attacks and are
trying to tear the man down in order to
discredit his different ideas. They do so
because they are afraid to confront and
debate those ideas fairly.

As I sajd, Mr. President, Judge
Thomas has long since answered these
critics. At the end of his speech in 1583,
Judge Thomas said to what I under-
stand was a predominantly black audi-
ence;

You have been privileged to receive an edu-
cation. Yon have the ability to understand
that because our problerns now transcend
race, solutions must also extend beyond
race. You must not be afrald of being dis-
liked and must resist functioning 1n lockstep
with others simply because doing so is more
convenient. We cannot accept the implioca-
tions of the new orthodoxy which exists in
America today—an orthodoxy which says
that we must be intellectual clones. We
fought too long and too hard to make people
stop saying blacks looked alike—but I say it
is a far greater evil that many say blacks
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think alike—it Is & far ereater evil that we
tend to exalt rhetoric over facts and critical
analysis.

Mr. President, those are the words of
an independent thinker, the kind of
person one would want to have on the
High Court. It is no surprise that, in
this speech, Judge Thomas quoted
these Iines from a poem:

Two roads diverged in the woods and 1—
I took the one less traveled by,
And that has made all the difference.

I ask unanimous consent that a copy
of Judge Thomas’ speech be printed in
the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as foliows:

DISCRIMINATION AND ITS EFFECTS
(By Clarence Thomas):

This article will discuss discrimination
and its effects. My grandparents, who ralsed
me, are perfect examples of what discrimina-
tion can do. In my early childhood, my
grandfather would rise between two and four
a.m., deliver ice, then spend the rest of the
day delivering fuel oii. During the summers,
we worked on a farm—literally from sun np
to sun down, six days a week—taking only
the Lord’s day off. Thia all goes to say that
my grandfather and my grandmother worked
harder than anyone 1 know.

Early in life, as I watched them toil away,
I realized that their efforts wouid be seri-
ously impeded by something beyond their
control-racial disorimination. They had
overcome the lack of formal education, the
Great Depression and an assortment of other
adversities. But, no matter what efforts they
made race was & roadblock to taking full ad-
vantage Of the benefits of this country. As a
result of living through this experience and
other experiences, I have strong views about
civil rights.

As you all know, we face serious challenges
In the area of civil rights enforcement—an
urgent need to reaffirm a national obliga-
tion, to recommit federal leadership in guar-
anteeing basic legal rights to face up to hard
questions, perhaps t¢ accept tough answers,
Of particular interest to me, of course, are
those challenges I grapple with daily in the
area of equal employment opportunity law,
Unquestionably, employment discrimination
continues to limit opportunity in our soci-
ety, with a pervasive, devastating impact on
minority and female expeoctations. The fact
of this continuing impact 1s made clear to
me on a regular basis in the course of my
work at the equal employment opportunity
commission.

I have seen a continuing flow of disorimi-
nation charges filed with the EEQC over the
little more than a year that I have been on
board. An alarming namber of these charges
have merit. By the end of last fiscal year,
the commission authorized some one hun-
dred and twelve new cases for litigation. The
money awards we won for plalntiffs exceeded
$33 million, We have made a determination
on these charges. The courts have affirmed,
Employment discrimination continues. And
we are continuing a vigorous fight to eradi-
cate it. But that is precisely the way it
should be. Unquestionably the federal gow-
ernment has the primary responsibjlity to
protect the civil and constitutional rights of

1'The above article 1s an edited version of a speech
given before the “New Coalition,” Chicago, Illinois,
August 17, 1883. Mr. Thomas is the director of the
Equal Employment Opportunity Commission.
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all citizens. This responsibility must not be
abdicated and cannot be delegated. Civil
rights are fundamental to our way of life and
thelr protection is absolutely essential. It al-
ways has been. Historically, the federal gov-
ernment has recognized its legitimate moral
interest, ita binding obligation to protect the
civil rights of our citizens. We learned some
time ago that such matters of grave, na-
tional importance cannot be entrusted to
local governments and to private citizens, At
& painfully slow pace, this ideal has increas-
ingly galned the force of law over the years—
progress due to specific efforts by all three
branches of the federal government.

As a result, today equal employment op-
portunity is the law—written into Titie VI
of the Civil Rlghts Act of 1964; atrengthened
by amendments; supported by executive or-
ders; given clearer definition by court deci-
sions. The federal law is stronger than ever
before in fts ability to offer protection. We
must make sure the federal government con-
tinues to show 1t wlilingnesa to offer protec-
tion. 1 am committad to making sure that
the law is enforced—effectively, efficiently,
equitably. It is8 my personal commltment as
much as It 18 my sworn duty.

But this federal responsibility should go
even further than merely enforcing the law.
The government has a profound obligation to
exert it8 leadership in moving us forward—
fostering a matlonal consensus of renewed
support for compelling matters of national
polioy. Every agency in this government
ywith a direct interest in EEO enforcement
must demonstrate to private seotor interests
that we fully intend to enforce the law.
There can be no equivocation on basic ques-
tions of right. No excuses for failure to cor-
rect the present effects of past injustioe. It
must be made olear. We are in this flght to
win. And I might add we take no prisoners.

Challenges, however, are not as simple as
the black and white picture many have tried
to paint. In large measure, they are rooted in
the on-going changes in our environment. We
live In a dramatlically different political, so-
clal, economic world today than the one that
existed a generation ago, when we took bold
forward stsps, enacting most of the impor-
tant civil rights laws we debate today.

The problem of discrimination also has
changed. Yesterday, we confronted clear-out
acts of blatant discrimination. Today, we are
confronting less obvious, but no less perva-
sive effects cansed by discrimination,

The sclutions are not always as clear-cut
or easy. SBometirnes, a8 a result, we tena-
ciously hold onto those partial solutlons we
do find, hoping they might solve all our
problems. But short-term resolution may not
be in our long-term interest: to transform a
national ideal into an enduring reality.

There has been inoreasing conflict—a deep
philosophical tension concerning the best
way to approach emerging problems: a fun-
damental belief in imited government inter-
ference with baslo individual rights; but an
equally strong belief in government inter-
vention to protect these very same basio
rights. This tension has led to considerable
disagreement—disagreement whioch cute
across all social and economic lines; dis-
agreement which appears to be eroding a
once-powerful national consensus on civil
rights policy in general.

We simply cannot allow this to continue.
The federal government has a responsibility
to take the lead in making sure that it does
not continue. First, we cannot allow impor-
tant matters of natlonal policy to be reduced
to simple matters of political posturing. The
issues we face are olearly too complex to be
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tossed around as oversimplified campaign
slogans which inflame more than inform. Re-
spongible government leaders simply should
not participate in such an exercise. Qur per-
sonal views on the laws we enforce are, at
most, inconsequential, we have sworn to up-
hold the laws.

Furthermore, the executive branch in par-
ticular can exert leadership in this area by
making sure its own house is in order. We
cannot expect to be effective in enforcing the
EEO laws in the private sector {f we do not
do all we can to comply with those laws our-
selves, Effective performance of this duty
also requires that we look for new ways to
strengthen our enforcement of the laws. We
have been doing that at the commission.

We are currently looking at new ways to
devise a streamlined system to process
charges in a speedy fashion, to eliminate du-
plicative reviews, provide effective rellef for
charging parties and guarantes the due proc-
ess righte of all concerned. And we will leave
a better EEOC than we inherited. But we
must also consider ways in which we can
strenghten the law ltself,

1 have sald on numerous occasions that I
believe the equitable remedies available
under Title VII are not as compelling as the
civil damages avallable under other federal
gtatutes. While we can provide backpay and
reinstatement to employees who have been
wrongfully denied equal job opportunities,
we cannot penalize those who discriminata.
It is high time we conslder strengthening the
sanctions we can impose in order to increase
our ability to fully protect the right to equal
opportunity. 1 think it is a disgrace that the
penalty for tampering with a mailbox is
greater than the penalty for discriminating,
Just telling a discriminator to do right—to
hire a few minorities—to promote a few
women—is not enough. Even stronger laws,
however, will lose their effectiveneas if we do
not exercise wisdom in applying those laws
to appropriate situations. We must bave the
courage to admit that, while discrimination
does continue to have a devastating effect on
certain group expectations, there are other
socioeconomic factors which also have his-
torically contributed to the limited opportu-
nities of a great many people.

“Two roads diverged in the woods and

J1~I took the one less traveled by,

And that has made all the difference.”
Hence, 1 decided to discipline my intellect
and use my passions to push me to grapple
the seemingly intractable problems facing
minoritles in this country.

It became clear, at least to me, that 1 did
not need to go to college to become angry. I
did not need to go to college to protest. I
could have stayed home and done that. Nor
was it necessary for you all to have under-
gone the stress and sacrifices attendant to
acquiring an education in order to be gov-
erneéd by your passions. You were educated
to sharpen your intellect—to enhance your
analytical skills. You now become part of &
very select group. With this privilege comes
a corresponding responsibility, or perhaps
more aptly put, a corresponding duty. As
leaders, you must form your opinion on cer-
taln Issues affecting the lives of minorities
in this country. You must decide whether
you will adhere to an approach to these is-
sues with your hearts or your intellect. The
importance of this decision cannot be too
greatly stressed, because as intelligent and
resourceful people, it will be up to Black pro-
fessionals to develop and implement solu-
tlons to our problems,

Let me explain more fully what I mean.
Qver the past fow yvears certain issues have
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been established as 1zsues of primary concern
to minority groups. These issues relats to
the effort to achieve equality in employ-
ment, education and other socioeconomic as.
pects of the lives of minorities. In general
the debate on *“minority issues” cent,eré
around affirmative action, busing and wel-
fare. Occasionally, the discussions include
job training programs, public housing and
government get asldes. Along with the estah-
lished jssues of concerns to minority group
members, there is an established “right” po-
sition for minorities to take on these Issues,

* For example, the ‘“right” solutlon to the

problem of ending job discrimination is to
support afflrmative action. The “right” way
to achleve educational equality is through
busing; and the “right” way to help the poor
minority 1s through a fiscally liberal welfare
system. Those whose positlons differ from
these established positions and even those
who questlon these positions are, according
to this new orthodoxy, just plain wrong,
They are suspect. They are Judas, goats,
pariahs, quislings. They may even be labeled
“anti-clvil rights.”” The basis of their opin-
ions and positions are not investigated, be-
cause according to the new orthodoxy, the
right position is axiomatic. The right posi-
tion is axlomatic, a priori. The right posi-
tions are gospel, not subject to analysis or
debate.

I have established certain positions on is-
sues involving minoricies, However, I do not
here want to advocate my views or my opin-
ions. No! I want here to urge Black profes-
sionals that you not permit yourselves to be
insulted by an orthodoxy that requires you
to lgnore the education for which you have
worked 80 hard and dillgently. I want here to
urge that you insist on your intellectual
freedom—that you not permit the rigidity of
tbis orthodoxy to straight-jacket your
thinking. I ask that you use your gkille and
intellect when you consider the many issues
affecting minorities in this society, that you
study and analyze the facts about traditional
approaches, and that you calmly and ration-
ally examine the results of policies which af-
fect minorities. None of us want to be per-
celved as cutting back on c¢ivil rights. But as
the few survivors of the educational process,
we simply must look at the resuits of poli-
clies upon which minorities have relied to Im-
prove their socioeconomic conditlon.

Recent reports have shown what many of
us have argued for years: that family com-
position, education and a host of other social
factors can have as much impact on employ-
ment opportunities as traditional barrlers
canzed by discrimination.

These factors raise questions about the ef-
fectiveness of some of the particular meth-
ods we are using to overcome tough prob-
lems. For example, we have seen & contlnu-
ing national debate over the merits of af-
firmative action without a real determina-
tion of its successes. In more than a decade
of affirmative action policy, we have seen
conflicting reports. But we cannot ignore the
fact that Black men—who were supposed to
be helped by affirmative action—are stlll
dropping out of the labor market at a fright-
ening rate. One recent study showed that
Black male participation in the civilian
labor force dropped from 74.1 percent in 1960
to 55.3 percent in 1982, This is an alarming
drop of 18.8 percent. And while the income of
the most fortunate of us has reached parity
with whites—the income of the least fortu-
nate continues its relentless and precipltous
downward trend. Something 1s very wrong.

In light of real world facts of life, there
should be no reasoned disagreement over the



July 30, 1991

poderlying premise of affirmative action:
that is, that we simply must do more than
just stop discriminating if we are ever going
to stop the effects of a history of discrimina-
tion. But, we must have the courage to rec-
ognize that there ia room to question the ef-
fectiveness and legality of certaln aifirma-
tive action programs and policies. It would
be irresponsible for us simply to turn our
backs on this reality and assume we have de-
veloped a social and legal panacea. This ig
particularly true when the 1980 census shows
s widening income gap between affluent and
poor Blacks.

Even while we may question the effective-
pess of current methods, we are still bound
to uphold the law. We at the commlssion,
through our compliance and litigation pro-
gram, are involved in the area of affirmative
action. The courts have determined this to
be an appropriate remedy for us to pursue
and a significant portion of the ¢ases we han-
dle continue to result in settlements or
coutt orders which provide affirmative relief.
And, as long as I am chairman we will ag-
gressively pursue all remedies avallable to
us—whether Ilike them or not. But we must
continue to raise questions about the effec-
tiveness of particular tactics of our overall
strategy. After all, the great civii rights vic-
torles we have seen s0 far were not won as a
result of & blind allegiance to the status quo.
We have moved forward because we dared to
question established policy; because we were
relentiess in searching for answers.

Our future challenge will be to continue
using the law to remedy problems arising
from violation of the law; working all the
while—probing and testing—to develop the
much-needed soiutions—including the train-
ing and education programs we desperately
need—to attack problems rooted in socio-
economic causes. Unquestionably, the fed-
eral government must and will continue to
have a major role to play; continuing to pro-
tect rights through strict enforcement of the
laws; continuing to exert leadership to en-
sure that the generation that carries us lnto
the next century will not continue fighting
the same battles over and over again,

Fifteen years ago—about this time of the
year, I was boarding & train to go off to col-
tege. Those were interesting years, a time for
activism, a time for protest. 1 remember the
protests and rallies to free Huey Newton and
Angela Davis. I remember the pickets, the
demonstrations, the anti-war marches. I also
remember the free breakfast programs, and
tutoring community children. As 1 look
back, I become keenly awsare of the groping,
the strugzling for answers to the many prob-
lems of minorities in this country. Passion
and emotions overtook reason and consumed
us. We were angry, very angry.

Before graduating from college, and as &
veteran of countless protest efforts, I real-
ized that we were allowing our hearts rather
than our minds to lead us to the solutions
which were 50 badly needed. I recalled the
words of Robert Frost, which had helped me
during my high school days as 1 fought to
harness the anxieties of Richard Wright’s
Bigger Thomas; reconclle Christianity and
segregation, and educate myself in a semi-
nary which was all-white—except for me.

I do not mean to suggest that the civil
rights movement and the accomplishment of
that movement are meaningless. The laws
that the leaders of the clvil rights movement
encouraged remaln crucial to the achieve-
ment of equality for minority people in this
tountry. Nor do I want to paint a picture of
hopelessness or desperation for minority
€roups in America. I have every falth In our
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abllity to address the prohlems of the minor-
ity community. However, 1 believe that in
order to address these problems, you will
have to seek new directions. The information
I have access to supports this belief. This in-
formation suggests that our strategy and our
approaches must be questioned and changed
if we are to realize the goal of equality for
all members of the society In which we live.
In developing this new approach, we must re-
slst rhetoric and noble intentions. Instead,
we must demand positive results.

Many of us have walked through doors
opened by the civil rights leaders, now you
must see that others do the same. As indlvid-
uals who have received the benefit of an edu-
cation which was probably denied your fa-
thers and mothers, and in some cases slsters
and brothers, you must devise a plan for a
civil rights movement for the 19808, The ef-
fort which it takes to do this cannot be legis-
lated or mandated. It must come from within
you. I believe that we can have impact. That
weo can solve the seemingly intractable prob-
lems of minorities in this country, I assure
you that if we don’t try, if we are not posi-
tive, if we continue to make excuses and if
we continue to let naysayers dominate our
thinking, the problems will not be solved. If
you and I don’'t solve these problems, then
who will? If we don’t do it now, then when?
We simply cannot afford another decade of
misdirection.

You have been privileged to receive an edu-
cation. You have the ability to understand
that because our problems now transcend
race, solutions must also extend beyond
race. You must not he afraid of being dis-
liked and must reslst functioning in lockstep
with others simply because doing 80 is more
convenient. We cannot accept the implica-
tions of the new orthodoxy which exists In
Armerica today—an orthodoxy which says
that we must be intellectual clones. We
fought too long and too hard to make people
stop saying Blacks look allke—but I say it is
a far greater evil that many say Blacks
think alike—it is a far greater evil that we
tend to exalt rhetoric over facts and critical
analysis,

To change our thinking is not sasy. I know
it 1s difficult to change when the changes are
perceived and publiclzed as setbacks to civil
rights galns. But we cannot clutch symbols
when reality demands action. I urge that you
not instinctively dismiss new ooncepts, new
jdeas, new proposals and new leaders. I ask
that you engage in rational discussion about
the problems of minorities and demand that
others do s0. I ask that you not permit those
who thrive on sensationalism, to sway you. I
ask that you be persuaded by the same study
and research as you would be persuaded by in
your professional endeavors. I ask that you
join me in seeking new, meanlngful directios
for the mernbers of minority groups in Amer-
ica. The problems that I speak of are critical
to our survival. This makes reexamination
and redirection all the more compelling. I
ask that you use the many skills you have
acquired to dissect systematlcally the prob-
lems facing minorities. Only in this way will
be begin to find solutions, The future de-
pends on your skills—your courage—your
strength! *

R t———

DO NOT SACRIFICE CLARENCE
THOMAS ON THE ALTAR OF RE-
VERSE DISCRIMINATION
Mr. HATCH. Mr. President, we have

all become aware since Judge Thomas'

nomination to be Associate Justice of
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the Supreme Court that his written
views on civil rights and affirmative
action are the subject of intense scru-
tiny.

While some of his critics describe
their concern as based on his overall
views or record, when one bhoils down
this opposition, it really amounts to
this: The judge has expressed opposi-
tion to preferences for or against any-
one on the basis of race or gender and
those who support such preferences
want to punish him for it.

I trust, Mr. President, that the Sen-
ate will not sacrifice Judge Thomas on
the altar of reverse discrimination, as
some of hia critics would have us do.

Judge Thomas has fought disorimina-
tion all of his life. He knows what it is
like to be a victim of racial discrimina-
tion—both of the subtle and open varl-
eties. There 1s not a single Member of
this body who can tell Clarence Thom-
a8 what it is like to be subjected to vile
racism.

Judge Thomas has an excellent
record in the executive branch. He took
the chairmanship of the Equal Employ-
ment Opportunity Comrnission in 1982
when that agency had been left in
shambles by the Carter administration
predecessor. He turned that agency
arcund. I know. I chaired the Labor
Committee, with oversight over the
EEOC, for the bulk of Judge Thomas’
chairmanship, and was ranking mem-
ber for the remalnder of it.

He did & fine job. The namber of law-
suits and interventions filed increased
from 195 in fiscal year 1983 to & record
699 in fiscal year 198%. A May 17, 1987,
editorial of the Washington Post enti-
tled “The EEOC Is Thriving” praised
“the quiet but persistent leadership of
Chairman Clarence Thomas® * *.»

Judge Thomas has expressed the view
that our Constitution and civil rights
laws apply equsally to all Americans—
black and white. Is that wrong? He has
expressed his disfavor of reverse dis-
crimination, regardless of the euphe-
mism used to mask racial and gender
preferences. He has identified with the
eloguent dissent of Justice Harlan the
elder in the Plessy versus Ferguson
case, which enshrined the odious racial
doctrine of separate but equal—a doc-
trine Judge Thomas lived under for
part of his life. In his dissent, Justice
Harlan correctly said:

Our Constitution is colorblind, and neither
knows nor tolerates classes among citlzens.

Indeed, Justice William O. Douglas
expressed similar sentimenta in his dis-
sent in the DeFunis versus Odegaard
case. That was a 1974 case in which the
court declared moot a controversy con-
cerning a State law school's racially
discriminatory admissions policy. This
is what Justice Douglas had to say:

The consideration of race as a measure of
an applicant’'s qualification normally intro-
duces a capriclous and Irrelevant factor
working an invidious discrimination. Once
race is a starting point, educators and courts
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are Immediately embroiled in competing
claims of different racial and ethnic groups
that would make dilficult, manageable
standards consistent with the Equal Protec-
tlon Clause. The clear and central purpose of
the 14th amendment was to eliminate all of-
ficial State sources of invidious racial dis-
crimination in the Btates.

There i8 no constitutional right for any
race to be preferred. * * * A DoFunis who is
white 1s entitled to no advantage by reason
of that fact; nor is he subjact to any disabil-
ity, no matter what his race or color. * * *

The Equal Protection Clause commands
the elimination of racial barriers, not their
creation in order to satis{y our theory as to
how goclety ought to be organized. *= » *

If discrimination based on race is constitu-
tionally permissible when those who hold the
reins can come up with *‘compelling™ reasons
to justify it, then constitutional guarantees
acquire an accordion-like guality. * = * [416
.8, at 333, 334, 336, 337, 342, 313 (Douglas, J.,
dissenting)].

I do not know how Judge Thomas
will rule on affirmative action issues.
He does not believe in imparting his
personal views into his judging. More-
over, there are Supreme Court cases
that have begun t¢ address some of
these questions and I do not know
Judge Thomas’ views on stare decisis,

I do know this: If the proponents of
racial and gender preferences and re-
verse discrimination wish to go after
Judge Thomas on these issues, however
they dress up these unfair practices
with seemingly benign labels and eu-
phemisms or mask them with con-
voluted rules in new legislation, I and
others will be prepared to debate these
issues fully, and Judge Thomas’ record,
in front of the American people.

One last point. Some of the pro-
ponents of preferences and reverse dis-
crimination who would prefer to see
Judge Thomas defeated understand
that they are out of step with the
malnstream of the American people.
They will seek t0 cast their opposition
in loftier tones, and to look for other
excuses—any excuses—to oppose Judge
Thomas, to draw attention away from
their ulterior reasons for opposing him.
Indeed, there is some indication, re-
ported by the Washington Post and
elsewhere, that the abortion issue, in
addition to being used as an inappro-
priate litmus test in its own right by
proabertion groups, will be used by
proponents of reverse discrimination to
try to drag Judge Thomas down.

I do not believe such a tactic will
work.

Mr. President, I thank my dear friend
from North Dakota for allowing me to
take this extra 10 minutes, and my
friend from Mississippi for the kind-
ness he has shown to me here today.

1 yield the floor.

Mr. DOLE. Mr. President, has leader
time been reserved?

The PRESIDING OFFICER. The Sen-
ator is correct.

Mr. DOLE. If there is nobody here to
offer an amendment, and there is no
problem with the managers, I would
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like to take about 2 minutes of that
time.

MFN FOR SOVIETS

Mr, DOLE. Mr. President, I am
pleased by today's announcement in
Moscow that the President intends to
submit for Senate approval a com-
prehensive trade agreement with the
Soviet Union, including the granting of
most favored nation status,

It is another important step forward
on the road to improved and mutually
beneficial relations for our two coun-
tries. To the extent that it helps foster
stability, and improves the prospects
for better living conditions for the So-
viet people, while at the same time
benefiting us—especially by expanding
our potential export markets—it is
truly a win-win situation.

As I think most Senators know, there
is at least one problem that we will
have to resolve as we work on the
agreement, and that is making sure
that approval of the agreement does
not compromise our long-held and le-
gitimate position on freedom for the
Baltics. But that is something I am
confldent we can accomplish without
scuttling the agreement itself.

S0 I look forward to the early sub-
misgion of the agreement to the Sen-
ate. I intend to support it and work for
prompt passage of the resolution of ap-
proval,

Mr. President, I reserve the remalin-
der of my leader time, and I suggest
the absence of a quorum,

The PRESIDING OFFICER.
clerk will call the roll,

The bill clerk proceeded to call the
roll.

The

THE 46TH ANNIVERSARY OF A
DISASTER—AND COURAGE

Mr. HELMS. Mr, President, today
marks the 46th anniversary of what
many in the U.S. Navy regard as the
greatest disaster in the history of our
Navy, the sinking of the U.S.8. Indian-
apolis. But the courage of the fine
Americans who died in that disaster, as
well as the estimated 900 whe escaped
the sinking, is a saga of dedication and
sacrifice.

Mr. President, it was quite by acci-
dent that I began giving thought to
this fateful event a few weeks ago. A
friend in North Carolina had written to
me, making inquiry about various as-
pects of the disaster. I did not have the
answers, s0 I made inquiry, in turn, of
& dear friend of mine who is*a retired
admiral. Here is his response:

On 28 July 1945, the U.8.8. Indianapolis de-
parted Guam for Leyte at approximately 0930
in the morning. She had previously off-load-
ed the internal components of the Hiroshima
Bomb in Tinian on 26 July 1945,

As she steamed through the darkness of
the night of 29-30 July 1¥45, the /ndianapolis
was struck by two Japanese submarine-
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launched torpedos in her starboard bow at
flve minutes after midnight. In less than 15
minutes the cruiser had vanished east of
Leyte in position 12 degree 02 minutes north
latitude, 134 degrees 48 minutes east lon-
gitude,

This began the terrible events that proved
to be the worst disaster at sea in the history
of the U.5. Navy in terms of llves lost. Of the
1,196 brave men assigned to this ship, it has
been estimated that 900 escaped the sinking,
However, their trials had just begun.

For more than flve days these men had to
survive in shark-infested waters before res.
cue was accomplished—and that rescue weaa
totally by accident. Of the 900 who escaped
the sinking, only 316 were in fact rescued,
Five days of deprivation and horrible shark
attacks had taken a deadly toll. It is Impos-
sible to imagine the terror these brave men
endured.

When we think back through American
history, we think of the enormous sacrifice
by s0 many Americans—Valley Forge, the
Argonne Forest, Guadalcanal, Iwo Jima,
Chosen Reservoir in Korea, the Tet offensive
in Vietnam, to name only a few.

But no men who ever fought for our coun-
try deserve more esteem than the crew of the
U.8.8, Indianapolis. A ship {8 nothing more
than steel shaped to the needs and desires of
man. The heart, the soul, the very life of a
ship, {8 her crew. The U.8.8. Indianapolls had
the very best.

On 30 July 1991, we will mark the 46th an-
niversary of the sinking of that steel form
named U.8.8. Indianaepolis. But the heart and
soul of her crew livea on, and will live for-
over in the minds of the American people.

Mr. HELMS. Mr. President, on this
anniversary, Senators and other Amer-
icans should take special note of the
suffering and sacrifice of the crew of
the U.S.8. Indianapolis 46 years ago. It
was a disaster at sea, yes. But it was a
moment when the courage of these su-
perb Americans gave meaning to Amer-
ica. Braver Americans never lived.

—— i —_—

RESPONSE TO SPECIAL BOARD
REPORT ON RAILROAD CONTRACT

Mr. EXON. Mr. President, I recently
read the report of the Special Board ap-
pointed by the President under the bill
which ended the nationwide railroad
strike. The purpose of the Special
Board was to review the gettlement
recommendations of the original Presi-
dential Emergency Board [PEB],
change or modify the recommendations
as appropriate, and adopt the final
package as a binding settlement.

I supported the creation of the Spe-
cial Board so that rail workers would
have a forum in which to express their
concerns and have their views fairly
considered on the original PEB rec-
ommendations.

Unfortunately, when I read the Spe-
cial Board’s report, it seemed the
Board’'s goal was to avoid locking at
the real issues in the rail dispute and
the PEB report. Instead, most of the
Board’s report was devoted to tedious
arguments over procedure instead of
substance. The Board’s written opinion
had no discussion of the real issues, yet
in the end conclusively held that the
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The committee also added funds to
bring advance simulation technology
to bear to improve the tralning and
mobilization potential of our reserve
forces, and specifically of the roundout
brigades. The development of distrib-
uted simulator technology opens entire
new opportunities for training reserve
forces which are spread out all over a
State.

These are just a few of the highlighta
of the subcommittee’s actions this

year.

I would like to take this opportunity
to thank members of the subcommaittee
for their contributions during the past
year. I especlally want to thank Sen-
ator WALLOP, the ranking Republican
member. He has been a strong and ef-
fective leader and has set a tone of co-
operation for the work of this sub-
committee. The strength of our rec-
ommendations is directly attributable
to these constructive efforts during
markup and throughout the year.

Mr. President, I also want to high-
light another very important provision
of this bill, regarding environmental
cleanup at military bases around the
country.

The base closure process has been a
very difficult one for many Senators,
and for many communities around the
oountry, including my home State of
Michigan. But I want to ensure that
whatever bases are closed, there is a
full and speedy cleanup of toxic con-
tamination problems at those facill-
ties, so the local communities can have
access to the bases for useful purposes.

The committee strongly agrees. I
worked with gmeveral Senators very
closely, especially the chairman of the
Readiness, Sustainability and Support
Subcommittee, Mr, DIXcoN, and the
Senator from Arizona, Mr. McCAIN to
make sure that environmental cleanup
of bases being closed 1s fully funded. I
want to thank those Senators for thelr
efforts.

The administration provided the
committee with 1ts most up-to-date es-
timates of the funding needed for flacal
year 1992, which were significantly
higher than the figures provided in the
original bhudget request submitted in
February.

The committee bill provides $216 mil-
lion for environmental cleanup at bases
being closed under the 1988 law, and
$197 million for bases proposed for clo-
gure under the current commission rec-
ommendations, which are still subject
to final approval. Many of these hases
contain multiple contaminated sites,
including many on the Superfund na-
tional priorities list. In some cases
contamination is threatening to mi-
grate beyond base boundaries to expose
surrounding communities.

The committee also took steps to en-
sure close monitoring and full account-
ability regarding the expenditure of
these funds, with semiannual reports
required from the Secretary of Defense
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clting the progress being made at each
base. We want to make certain that
sufficlent funds are provided in sepa-
rate accounts for cleanup at bases
being closed, as well as for still-operat-
ing bases where significant environ-
mental restoration and compliance ef-
forts are also required.

Congress will continue to monitor
this activity very closely. We all have
& responsibility t¢ make sure that
cleanup at any base being closed is
fully funded and completed expedi-
tiously.

On one other matter, I am very
pleased that the committee is authoriz-
ing $20 million for fiscal year 1992 for
the Defense Department to support
work force training programs.

For several years, I have been work-
ing with Focus: Hope of Michigan to
help provide Federal assistance for the
Center for Advanced Technologies,
which Focus: Hope 18 sponsoring. This
center, which has already received sup-
port from the Federal and State gov-
ernments and from the private seotor,
has the goal of training people to build,
operate and repair the high-technology
machinery that will become increas-
ingly essential to the production proc-
esses of the 1990’3 and beyond. Glven
the nature of the defense-related equip-
ment of the future, this goal of a high-
ly skilled work force ig particularly
important for the defense industrial
base. In addition to defense, this
project 18 extremely worthwhlle from
the perspectives of international com-
petitiveness, education and expanding
job opportunities.

I'm glad the $20 million that the
committee 18 recommending for work
force training programs is a most use-
ful action.

Programs llke the center for Ad-
vanced Technologlies can utilize it in a
way which could serve as a model in
other efforts throughout the Nation.

MORNING BUSINESS
Mr. LEVIN. Mr. President, 1 ask
unanimous consent that there be a pe-
rlod for morning business with Sen-
ators permitted to speak therein.
The PRESIDING OFFICER. Without
objection it is so ordered.

NAACP LEADERSHIP: OUT OF THE
MAINSTREAM

Mr. DOLE. Mr. President, earlier
today, the NAACP leadership took a
nosedive into the credibllity gap by
publicly oppoeing the nomination of
Judge Clarence Thomas to the Su-
prame Court.

Unbelievably, the NAACP leadership
claimed that Judge Thomas' philosc-
phy was reactionary and detrimental
to the interests of black Americans.

Mr. President, is it reactionary to op-
pose quotas and other unfair pref-
erences?
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Is 1t reactionary to promote a mes-
sage of gelf-help and responsibility?

Is it reaotionary to transform the
Equal Employment Opportunity Com-
mission from a baock water Federal
agency to a hardnosed enforger of our
Nation’s antidiscrimination laws?

And 18 it reactionary to be a black
American, who also happens to be a Re-
publican and conservative?

Mr. President, it’s not Judge Thomaa
who 18 out of the mainstream.

It’s the NAACP leadership.

The NAACP leadership should come
back to America, where equal oppor-
tunity and hard work are values em-
braced not only by Judge Thomas, but
by the overwhelming majority of
Americans, both white and black.

The NAACP leadership msay oppose
Judge Thomas, but I have no doubt
that the rank-and-file view Judge
Thomas quite differently—with the re-
spect and admiration he has earned
through a life of determined achieve-
ment,

————

IN SUPPORT OF HONOLULU'S AS-
SETS SCHOOL FOR DYSLEXIC
CHILDREN

Mr. AKAKA. Mr. President, I rise
today to bring to the attention of my
ocolleagues one of Hawail's most valo-
able assets. That is, ASSETS school in
Honolulu, HI. This achool serves a spe-
clal population of dyslexic students, as
well as gifted and dyslexic/gifted stu-
dents in my State.

ASSETS achool has been teaching
the hidden achlever for 36 years, It
began in 1955 with three teachers and
two students, The school has grown to
300 students and a full-time staif of
nearly 60 dedicated professionals,
Teday, it 18 the largest school of its
kind in the Nation and has becams a
nationally recognized resource.

ASSETS is unique in another way,
because it represents a special partner-
ship between the private sector and the
Federal Government. When the school
started 36 years ago, it was the US.
Navy at Pearl Harbor that provided
ASSETS' home iIn the form of a
quonsget hut.

Today, the Navy has come to the res
cue again by providing ASSETS with a
8ite for its new campus. This unique re-
lationship between the Navy and the
civilian community has made it pos
sible for Hawail to offer one of the fin-
est schools for the learning dizabled
and gifted children Iin the United
Statea.

In addition to 1ite regular kinder
garten through eighth grade day
school, ASSETS has an Outreach Pro-
gram, summer school, summer science
academies, and adult night school
coursee for both public and privats
school students and thelr families. In
addition, the testing and diagnostic ca-
pabilities at ASSETS are the most
comprehensive in the State of Hawall.
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smoking cigarettes; I could make it fine with
po cream or other high-fat foods, But not
steak. I would have to eat a steak now and
then. “Sure,”’ she sald. “That's no problem.”

“How often ¢an I have it, then?” I asked.

“Qh, probably two times a year.”

Well, so much for steak.

I'm religious (but pot fanatical) about
early-morhing walks and pray I'll never
smoke another cigarette. Before my attack,
1 knew they were bad for your lungs, but
dldn't know how deadly they were for the
heart. Today, I know.

There's & wonderful community of heart
patients out there., I'm now a member of
their club. I can talk the language, It does us
good to talk to one another and compare
notes. Not only is it a catbarsis, but an edu-
cation. Bach day, I learn something new
gbout my heart from others in “‘the club.”

Almost daily, some perfect stranger cornes
up and says, “Senator, I had a triple two
years ago—never felt better.”

Some 3,000 to 4,000 people sent me cards
and letters. I read each one. A fifth-grader
from Conway wrote, ‘'Senator, we heard you
had died and we’re glad it wasn't true., Wel-
come back.”

A wonderful B83year-cld woman from
Arkadelphia not only wrote me, but had her
niece take 4 picture of her holding a “Pryor”
fan, cne of the hand-held fans we gave out
during campaigns. 8he thought it might
cheer me up. In late May, I was saddened to
3¢ her obituary and that she had died of
GAncer.

There 18 a basic unvarnished goodness
about the people of Arkansas. There is an
unpratéentious caring and generosity that
comes out when one of us need courage or
compassion. Cnce again, as they have during
my 30 years of public life, our people gave me
hope and strength,

Well, so much for having a heart attack.
Now, it's restructuring time. I refuse to be-
come a professional heart attack wvictim, I
hope that I'l1 not be known as “‘David Pryor,
who suffered a heart attack in 1991 ,..”
Burely there must be something better for
which to be remembered.

On June 11, T wrote my colieagues in the
?:nabe. Let me share a few lines of my let-

T:

“I hope none of you will accuse me of
‘preaching’ when I close this update by aim-
Ply saying this to those I care for deeply. Be
very careful. Care for yourself. Each of you
1s a very special human being. Pause every
bow and then. Take a deep breath. No one
but you can decide what is really important.

Reach out and touch your family. Gather
them around you, find strength in your real
frlends who care. Take some time for your-
Self, by yourself. Only when life is nearly
taken away do we realize how fragile it is
and come to know the value of our friends.
Eya-gf" you for caring. Sincerely, David

TRIBUTE TO THE LATE JO
OBERSTAR

Mr. WELLSTONE. Mr. President, my
wife Sheila and I and my entire staff
are saddened by the death July 28 of Jo
Oberstar, wife of Congressman JAMES
OBSERSTAR of Minnesota.

Our hearts and sympathy go out to
ilM and their children and to his staff.
a.rluli the people of the Eighth District

JOof the entire State share their loss.
el Was a terrific person. She was in-

1gent, poised, warm, and coura-
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geous. She pursued her own career and
at the same time was very much in-
volved in JIM's career in Congress. She
was equally at home in Washington
and on the campaign trail in Min-
nesota.

Jo was director of J.Q. Associates, a
private, nonprofit professional develop-
ment organization in Washington. She
also was active with the Canadian Cen-
tre for Legislative BExchange, which
helped bring Members of the Canadian
Parliament to Washington.

She received a bachelor’s degree from
Trinity College in Washington and a
maszter’'s degree from Yale University.
She had taught high school, been a leg-
islative assistant for Congressman
John Blatnik and heen a director of the
Isaak Walton League. She was also a
board member of the National Reha-
bilitation Hospital in Washington and
Peace Links, which promotes awarness
of nuclear issues.

She was a wonderful mother and a
loving wife. She had a zest for life that
was unmatched. We will miss her
greatly.

SPECIAL INTEREST GROUPS
THREATEN TC DESTROY INDE-
PENDENCE OF THE JUDICIARY

Mr. HATCH. Mr, President, special
interest groups seeking to impose lit-
mus tests on judicial nominees as a
precondition of their confirmation
threaten to destroy the independence
of the Federal judiciary. The single-
minded, rule-or-ruin desire to assure
preordained votes on particular issues
is an assault on the role of the judici-
ary as a coequal branch of our tri-
partite central government. The drive
by special interest advocacy groups to
achieve short-term political gain by
blocking a nominee they believe will
disagree with them on a particular
issue or set of issues will do long
term—and perhaps permanent—damage
to the judiciary as an institution.

The independence of the Federal judi-
ciary is equally important t¢ all Amer-
icans. This is not a liberal or conserv-
ative issue. Liberals and conservatives
should be equally troubled by any
threat to judicial independence. Re-
gardless of one’'s views on affirmative
action, church-state relations, the first
amendment, or abortion, the Senate
should not be party to efforts to dimin-
ish the independence of the judiciary
for the sake of assuring that particular
cases or issues are decided in a manner
satisfactory to some or most Members
of the Senate.

Americans expect that each Federal
judge and each Supreme Court Justice
will fairly assess the merits of every
case as the judge or justice sees them.
Americans do not want any category of
cases or issues decided in advance.
They want judges to be free to call
them as they see them. Indeed, I am
confident that Americans do not expect
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a judicial nominee to have a firmly
fixed view in advance on every issue
that may come before him or her. As
the late Prof. Alexander Bickle of Yale
Law School once said:

You shoot an arrow into a far distant fu-
ture when you appoint a Justice, and not the
man himself can tell you what he will think
about some of the problems that he will face.

1 should add that even on those legal
issues on which a nominee has a gen-
eral inclination, the nominee is enti-
tled to change his mind once he as-
sumes the responsibility of member-
ship on the highest court in the land,
reviews the facts of particular cases,
and assesses the legal arguments on
bhoth sides.

Americans do expect the President to
select, and the Senate to confirm, able
judges of powerful intellect. They ex-
pect, on the bench, men and women
who perform the judicial function with
integrity, falrness, and with their
minds and hearts open and focused on
the cage before them. Americans do not
want judges deciding cases based on ex-
press or implied commitments to the
President, the Senate, or individual
Senators. Americans do not want
judges deciding cases based on what
some special interest advocacy group
will think about me decision.

Judicial nominees, including Judge
Clarence Thomas, are not running for
political office. Their fitness is not de-
termined by whether they can win a
popularity poll, and their task is to
make the right decision, not the popu-
lar decision. That task is too impor-
tant to be sacrificed on the altar of po-
litical correctness.

I was disturbed to see that a poll on
Judge Thomas had been taken and pub-
licized within hours of President
Bush’s announcement of his nomina-
tion. I do not question the right of a
news organization to take and broad-
cast such a poll. In my view, however,
it disserves the American people to re-
duce a Supreme Court nomination to
the level of popular referendum. I
make this point even though the poll 1
saw was highly favorable to Judge
Thomas.

I would add another point about pop-
ular opinion and the judicial function.
Judging is a function that is supposed
to be insulated from outside pressure,
both from the other two branches of
government and the expression of the
popular view of the moment. The role
of the judge is to enforce the provisions
of the Constitution and the laws en-
acted by the legislature as their mean-
ing was originally intended by their
framers. It is not to substitute the pol-
icy preferences of the judge, or the pre-
vailing popular viewpeint, for the law.
The guarantees of the Bill of Rights,
for example, do not turn on what a ma-
jority of Americans believe they mean.
Federal judges, indeed, often have to
make decisions unpopular with the
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President, Congress, or the people.
That is why they have life tenure.

There are apecial interest groups try-
ing to mislead the American people
into believing that if a nominee does
not commit to their position on an
jssue or set of issues, the nominee is
unfit, Some of these same groups would
also have the American people believe
that if a nominee does not commit in
advance to a position presumably held
by a majority of Americans, the nomi-
nee is similarly unfit. Nothing could be
further from the truth or more damag-
ing to the independence of the judici-
ary than those two propositions. A
judge must follow the law as he or shs
best sees it, not public opinion polls or
the desires of apecial interest advocacy
groups. This is something to be kept
clearly in mind as the political-style
campaign against Judge Thomas ap-
pears to be getting underway, complete
with mass direct mailings, possible
media advertising, and similar compo-
nents of an electoral campalgn.

The American people will lose much
more in the long run from a loss of ju-
dicial independence than they would
gain if Senate confirmation of a Su-
preme Court Justice is made to turn on
the nominee’s agreement in advance
with a popular majority on one issue or
another, let alone on agreement with
special interest advocacy groups.

I do not know how Judge Thomas
will rule on abortion issues when he is
confirmed, and neither does anyone
else. But there are two things I do
know:

First, Judge Thomas, when con-
firmed, will cast one vote, not five. He
cannot decide any case or resolve any
issue by himself,

Second, the legal correctness of the
Roe versus Wade decigion, and the legal
question as to whether it should be
overturned, has as much to do with
popular opinion as popular opinion had
to do with the legal correctness of the
separate-but-equal ruling in Plessy ver-
sus Ferguson and the legal question as
to whether it should have been over-
turned. That i3 to say, popular opinion
is not relevant in either case.

If popular sentiment runs against ju-
dicial decisions, the people may resort
to their legislatures for relief or to the
ballot box to replace the President who
nominates the judicial nomineeg; that
is the American way. But while the
Senate appropriately takes popular
opinion into account when voting on
legislation, in my wview, the Senate
should evaluate a judicial nominee on
hiz or her qualifications to serve, not
on the basis of polls or the demands of
pressure groups. Senate consideration
of Judicial nominations should be
above politics.

In fact, Mr. President, with respect
to the abortion issue, many legal schol-
ars across the spectrum have criticized
that controversial decision, Let us sup-
pose the Supreme Court overturns Roe
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versus Wade. What would be the result?
It would be up to elected State legisla-
tors to decide whether to regulate or
restrict abortion, and if so, how. So if
the American people feel that abortion
should be available in certain cir-
cumstances, those views can be given
effect through the political process
even if Roe versus Wade is struck down
as an unsound reading of the Constitu-
tion.

I note, Mr. President, that the threat
to the independence of the judiciary
can come from the political right or
left, and from prelife or pro-abortion
forces. Such threats should be opposed
in all instances. Indeed, I remember
the concern prolife groups expressed
about the nomination of Sandra Day
O’'Connor. Liberals then were quick to
assert that litmus tests have no place
in the confirmation process. They cor-
rectly defended an independent judici-
ary as more important than short-term
efforts to impose judicial outcomes on
particular issues by the tactic of block-
ing Senate confirmation unless conces-
sions are wrung from nominees as to
how they will vote. And, those same
liberals insisted that the President not
impose litmus tests in selecting a
nominee. They were right. But neither
should the Senate impose any such lit-
mus tests, for the same reasons.

Today, the threat to the independ-
ence of the judiciary comes from the
political left and pro-abortion forces.

I was encouraged, Mr. President, by
the remarks of Governor Mario Cuomo,
cited in the July 5, 1991, New York Post
on this general point. The article
noted:

Cuomo * * * told the Post he also believed
Thomas, at confirmation hearings " = *
should not be guestioned directly on his
abortion views or on how he would rule on
specific cases such as the * * * Roe versus
Wade decision. And, Cuomo said, if Thomas
is asked where he stands on such issues, he
should decline to answer. “‘His answer should
be: I'll call it after the pitch is thrown, I'll
tell you whether it is & ball or & strike after
it crosses the plate,” said Cuomo,

Mr, President, I ask my colleagues
what would have happened if, in the
early 20th century and beyond, special
interest business groups convinced the
Senate to refuse to confirm Supreme
Court nominees who did not commit to
preserve precedents which had struck
down State social welfare legislation,
such as minimum wage and maximum
hour legislation?

Suppose, Mr. President, segregation-
ist organizations had pressured the
Senate to reject Supreme Court nomi-
nees not committed to preserving the
odlous separate-but-equal doctrine of
Plessy versus Ferguson, and the Senate
had acquiesced in that pressure? Would
the Supreme Court ever have over-
thrown the Plessy versus Ferguson
doctrine, as it finally did in 1954 in
Brown versus Board of Education?

Ben Wattenberg, a Democrat who is a
senlor fellow at the American Enter-
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prise Institute, says that quotas shoylq
be the litmus test. He criticized a 54
decision from June 1990 permitting ra.
cial set-asides in the FCC's award of
television and radio licenses. Suppose
20 Senators apply that litmus test, and
16 other Senators apply a church-state
litmus test seeking to reverse the
school prayer declslons, and 15 other
Senators impose a litmus test on re-
versing both the Miranda decision eon-
cerning police questioning of arrestees
and Mapp versus Ohio imposing the ex-
clugionary rule on the States—not only
compelling answers to questions on
these matters as a precondition to con-
firmation, but voting against the nomi-
nee if we do not like the answers?

How can any nominee be confirmed if
we viewed our role this way?

A President may one day send us a
nominee supported by pro-abortion
groups. How would they feel if other
Senators and I took up Ben
Wattenberg’s cue on imposing a litmus
test on reverse discrimination, another
group imposed a litmus test on over-
turning Miranda as well as the exclu-
sionary rule, and a third group of pro-
life Senators, totaling 51 Senators, im-
posed a litmus test on reversing Roe
versus Wade?

There is a better process for the Sen-
ate to follow in handling Juadge Thom-
as' nomination. It is a process reflect-
ing the long-standing traditions of the
Senate, traditions that have sometimes
been discarded in the last 35 years but
that we should restore. It i that proc-
ess that I wish to speak about for the
next several minutes.

In my view, the Constitution clearly
gives the President principal respon-
sibility for judicial selection. The
Framers rejected vesting the appoint-
ment power in both Houses of Congress
or in the Senate alone. Article II, sec-
tion 2, reads in relevant part: *“* * * he
shall nominate, and by and with the
advice and consent of the Senate, shall
appoint * * * judges of the Supremé
Court. * * *’ The President is entitled
to nominate a person who reflects the
President’s view of the general role of
the judiciary in our tripartite system
of Goverhment. He is not entitled to
seek assurance on how a nominee will
vote on particular issues.

The Senate is given a checking func
tion through its advice and consent
power. It does not have a license t0
exert political influence on the judicial
branch or to impose litmus tests of
nominees. Nor is the Senate entitled 10
seek the assurances on how a nominee
will decide particular issues that the
President may not seek, The very func-
tion of judging requires independencé
to weigh the facts of individual cases,
to consider the arguments of counsél
and to make up one’s mind when coi
fronted by both.

Judge Thomas is not running for po-
litical office, nor has the President
nominated him to a policymaking posl-
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tion in the executive branch. He has
been nominated for the highest court
in a coequal branch of the Federal Gov-
ernment.

Ag Alexander Hamilton wrote in Fed-
eralist 76 about the Senate’s advice and
consent function in general, the Sen-
ate’s ‘“‘concurrence would have a power-
ful, though, in general, silent oper-
ation. It would be an excellent check
upon a spirit of favoritism in the Presi-
dent, and would tend greatly to pre-
vent the appointment of unfit char-
acters from state prejudice, from fam-
ily connection, from personal attach-
ment, or from a view to popularity.”

I note that prior to 1925, no Supreme
Court nominee had even testified be-
fore the Senate. The few nominees who
appeared before the Judiciary Commit-
tee in the following 30 years were not
questioned about judicial philosophy or
their views on legal matters. When
Felix Frankfurter accepted an invita-
tion to testify before the Judiciary
Committee in 1939, he made it clear
that he did not want to do so. Indeed,
he declined to appear on the initial day
of the committee hearings, sending
Dean Acheson in his place, because he
did not wish to miss a day of teaching.
8¢, he showed up before the committee
on the second day,

[Thorpe, “The Appearance of Supreme
Court Nominees Before the Senate Judiciary
Committee,” 18 Journal of Public Law, 371,
376, 377 n.29 (1069) [hereinafter, ‘*Thorpe.)

In his opening statement, Frank-
furter said,

I, of course, do not wish to testify in sup-
port of my own nomination. * * * While I be-
Heve that a nominee’s record should be thor-
oughly scrutinized by the committee, I hope
you will not think it presumptuous on my
part 1o suggest that neither such examina-
tion por the best interests of the Supreme
Court will be helped by the personal partici-
pation of the nominee himself.

I should think it improper for a nominee
* * * to express his or her views on any con-
troversial issues affecting the Court.

He mentioned that his attitude and
outlook had been expressed over a pe-
riod of years and are readily accessible.
Frankfurter said that it would be “in-
Eo.nsistent with the duties of the office

* for me to attempt to supplant my
past record by personal declarations.”

One nominee, Sherman Minton, even
refused an invitation to testify alto-
gether, explaining that “personal par-
ticipation by the nominee in the com-
Mmittee proceedings relating to his
homination presents a serious question
of propriety, particularly when I might
he required to express my views on

ighly controversial and litiglous is-
8ues affecting the court.”

Since the 1950's, I think it is fair to
:gfn without oversimplifying that when
P ¢ conservative Senators had con-
v ;‘;115 that a Supreme Court nominee
themd 1rule in & manner displeasing to
nomix’1 Il some instances they asked the
faay €0 questions about current legai

€8 of interest to them, Similarly,
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gince the 1950°s, when some liberal
members of the Judiciary Committee
had concerns about the way a particu-
lar nominee might rule in the future,
they have asked questions addressing
current legal issues.

One commentator has remarked that
the appearances of the nominees before
the Senate “have tended on occasion to
subject nominees to hostile question-
ing, character assassination, and ridi-
cule.”” [Thorpe] And that comment was
made in 1969.

In my view, while Senators are free
to ask a nominee any question they
wish, a Supreme Court nominee should
answer questions related only to his
ethics; competence, including the abil-
ity to communicate well both orally
and in writing; legal ability; general
view of the role of the Supreme Court
in our Federal system; willingness to
separate personal policy views from
one’s judicial decisionmaking; and
independence of mind, that is, did he
make any commitments on issues that
might come before him in order to be
nominated—or confirmed?

If the Senate probes into the views of
a nominee on particular legal issues or
public policies, let alone imposes direct
or indirect litmus tests on specific is-
sues or cases, the Senate impinges on
the independence of the judiciary. It
politicizes the judging function. The
confirmation process becomes a means
to influence the outcome of future
cases on issues of concern to particular
Senators. And, a nominee may feel
that in order to be confirmed, he must
agree with this or that Senator on par-
ticular legal issues that are within the
province of the judiclary. An appear-
ance of a lack of impartiality will arise
when those issues later come before the
justice. This course is as inappropriate
as it would be for the President to seek
guch influence. The judiciary is the one
branch that should be above pelitics.

A few years ago, the Twentieth Cen-
tury Fund assembled a distinguished
task force to consider the way the Fed-
eral judiciary is selected. Former New
York Gov. Hugh Carey chaired the task
force. Its other members included Prof.
Walter Berns of Georgetown University
and the American Enterprise Institute;
former Secretary of Health, Education,
and Welfare, Joseph A. Califano, Jr.;
Lloyd N. Cutler, former counsel to
President Carter; University of Chicago
Law Prof. Philip B. Kurland; Jack W.
Peltason, Chancellor of the University
of California, Irvine; Nicholas J.
Spaeth, attorney general of North Da-
kota; Michael W. Uhlmann, former
Reagan White House official; and Rob-
ert F. Wagner, the former mayor of
New York City.

In 1988, the task force issued its re-
port, Judicial Roulette. With Mr.
Califano and Mr. Cutler dissenting, the
task force recommended that—

Supreme Court nominees should no longer
be expected to appear as witnesses during
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the Senate Judiciary Committee’s hearings
on thelr confirmation. * * * The task force
further recommends that the Judiciary Com-
mittee and the Senate base conflrmation de-
cisions on a norninee’s written record and
the teatimony of legal experts as to his com-
petence.

The task force added, with Mr.
Califano dissenting,

But, if nominess continue to appear before
the committee, then the task force rec-
ommends that senators should not put ques-
tions to nominees that call for answers that
would indicate how they would deal with
specific issues If they were confirmed.

My fear is that if the Senate contin-
ues the trend begun in the 19508, which
seems to have accelerated since then,
with both liberal and conservative Sen-
ators pressing Supreme Court nomi-
nees beyond the bounds I have de-
scribed, we could permanently under-
mine the independence of the Judicial
Branch. We will move closer to the cir-
cumstance described by Alexander
Hamilton in Pederalist 78, wherein the
courts exercise will rather than judg-
ment and tend to become a mere exten-
sion of the Congress. That the will ex-
ercised by the Justices will be shaped
by implicit or explicit commitments
made to Members of the Congress rath-
er than by the Justices’ own policy
preferences, as Hamilton warned
against, makes no difference. The judi-
ciary will lose its independence if the
Senate seeks to substitute its will on
particular issues for the reasoned judg-
ment of the Court. And the American
people will lose a safeguard against
overreaching by Congress. The Amer-
ican people will also lose the assurance
that every case will be fairly and im-
partially decided.

Mr. President, I call upon, in particu-
lar, the liberal members of the bar, as
well as commentators who are con-
cerned about our system of justice, to
come to the defense of an independent
Federal judiciary and oppose the impo-
sition of litmus tests on this nominee.

THE JUSTICE DEPARTMENT:
TAKING THE LEAD AGAINST BCCI

Mr. DOLE. Mr. President, America is
justifiably outraged about the criminal
activities of BCCI—now known as the
‘“Bank of Crooks and Criminals Incor-
porated.”

The press allegations against BCCI
are a laundry list of criminal wrong-
doing—a multibillion-dollar money-
laundering operation, widespread eva-
sion of our Nation’s banking laws, and
a bribery scheme supposedly implicat-
ing high government officials in this
country and elsewhere,

But, Mr. President, if you just lis-
tened to the liberal media and some of
the politicians here in Congress, you
would think that Federal prosecutors
were asleep at the switch, and even
worse, were actively hindering efforts
to bring the BCCI crooks to justice.
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SUPPORT FOR SECRETARY
BAKER'S STATEMENT ON BURMA

Mr. MOYNIHAN. Mr. President, I
would like to take just a few moments
to express my support and I believe
that of the Senate for the words spoken
about Burma by Secretary of State
Baker at his recent meeting with the
ASEAN ministers in Kuala Lumpur,
Malaysia. He was forceful, direct, and
principled in stating the strong opposi-
tion of the United States to the regime
in Rangoon. He was also clear that
ASEAN must accept some responsibil-
ity for the tragedy in Burma. And
ASEAN must act, a8 must the United
Nations, to end this horror.

On July 24, in response to a reporter’s
question about the difference in view
between the United States and ASEAN
over Burma, Secretary Baker stated:

we would like to see ABEAN use whatever
influence they have, individually or collec-
tively, in order to move the Burmese govern-
ment toward greater respect for human
rights, greater respect for political plural-
jam, freedom for political prisoners, respect
for the election they have just concluded,
and if possible some semblance of economic
freedom and progress for the people of
Burma. And you're quite right—we have a
different. position with respect to this issue
}l’;ha.n dees ASEAN. We have a disagreement

ere.

Indeed. Economic exploitation of the
Burmese people and their resources by
ASEAN is nothing more than plunder
and opportunism of the worst type. It
is inexplicable that neighbors would do
such to another. Especially nations
that claim to be victims of exploi-
tation in the past.

The country with the most regret-
table record in this regard is Thailand.
All nature of quick money schemes
have been agreed to. Primarily the re-
sult of strong ties between the Bur-
mese and the Thai military. Lest the
world had begun to believe that civil-
ian control and democratic institutions
had finally taken hold in Thailand, the
military coup of February reminded us
once again of how much the Thai and
Burmese military continue to have in
common. Singapore and Malaysia also
have committed wrongs against the
Burmese people. More, China is now

goon's largest arms supplier. Com-
pare the record of these nations to the
steady opposition of India to the Ran-
goon regime. The difference comes
down to that India is a democracy.

. President, it is indeed regret-
table that ASEAN was not more forth-
coming. Perhaps if they won’t support
United States initiatives on Burma,
they will not block strong action at
this year's meeting of the General As-
semhly of the United Nations. We can
only hope, and remember that Daw
28\1118 San Suu Xyi remains imprisoned

Thai military officers continue to
:EHCh themselves from Burma's trag-
Sei. We are proud of the words of the

rétary of State, and we will encour-
age ever more action by the President
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against the regime in Rangoon and
against those that would support it.

CLARENCE THOMAS NOMINATION

Mr. SIMPSON., Mr. President, the
nomination of Clarence Thomas has
elicited much praise from a number of
sources, and I do not wish to distract
us from that praise.

This is an intelligent and well quali-
fied judge whose personal skills, deter-
mination, and perseverance should
serve as a model to us all.

While I wish to address some of the
critics of the Thomas nomination, I
wish to start by noting what a fine
choice President Bush has made.

Some critics have referred to Judge
Thomas’ nomination as a quota ap-
pointment.

I find that charge to be motivated by
pure partisan politics.

As Senator DOLE said earlier, none of
Judge Thomag’ current critics would
call his nomination a quota appoint-
ment if he were a liberal democrat.

In addition, let us dispel once and for
all this analogy between the civil
rights bill’s quota debate and a su-
preme court nomination.

U.S. employers have complete free-
dom to choose whom they employ; it is
only legislation—such as the demo-
crat’s c¢ivil rights bill—that can force
certain hiring decisions on employers.

The president, on the other hand,
must obtain the consent of a political
branch of government—the U.S. Sen-
ate—of his choice for a supreme court
justice. So yes, I suppose there were
political considerations in President
Bush’s choice. But that is only because
his choice must be approved by a body
very much infested with politics—the
U.8. Senate.

Some have mentioned that Judge
Thomas haa benefited from the gains
achleved by earlier clvil rights leaders.

Judge Thomas has told members of
the committee that he was the bene-
ficiary of the work of people and orga-
nizations like Thurgood Marshall and
the NAACP.

While he has clearly expressed his op-
position to quotas, I have not heard
him oppose traditional affirmative ac-
tion.

And I have no doubt that affirmative
action played a part in the selection
process on this nomination.

However, I'm referring to the origi-
nal notion of affirmative action, which
has universal support: Where an effort
is made to increase the number of
members of under-represented groups
in the pool of applicants,

I am certain that the President asked
that qualified women and minorities be
included in the pool of possible nomi-
nees he would consider for the appoint-
ment,

However, the person selected from
that pool was fully qualified for the Su-
preme Court: As the President said,
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Judge Thomas was the best candidate
for this nomination.

I oppose quotas, as does the Presi-
dent and the nominee. However, I sup-
port thia kind of affirmative action.

A quota appointment would he one
where a minority would be required to
be chosen from the pool. Thias did not
happen.

Affirmative action merely requires
us to enlarge and diversify the pool of
applicants.

The difference between affirmative
action and quotas is as clear as day to
me—and to most Americans who op-
pose quotas. For some reason, certain
liberal critics are incapable of making
this distinction.

I believe the Black Caucus’ opposi-
tion to the nomination is based solely
on the fact that Judge Thomas is not a
liberal.

Indeed, there was a dissenting vote in
the Black Caucus: The able new Con-
gressman, GARY FRANKS, dissented
from the Caucus’ opposition.

Al] other members of the Caucus are
democrats, and most are politically
liberal.

While everyone has the right to an
opinion on the nomination, I believe
the Black Caucus’ position is based on
political ideology, and not any other
factor.

I also have a right to accept either
the majority or the dissenting position
of the Black Caucus, and I choose to
accept the dissenting position of Con-
gressman GARY FRANKS.

A number of pro-choice groups have
already stated their opposition to
Judge Thomas.

I am pro-choice, and I vote that way
consiatently, but I helieve this opposi-
tion is not well-founded.

We should not base our decisions on
how a Justice might rule on a single
issue,

I am not the only one who feels that
way.

The democrats in the House of Rep-
resentatives just elected a capable and
respected Congressman as their major-
ity whip—DavID BoNIOR—even though
he is on the record as pro-life,

The democrats in the House of Rep-
resentatives obviously did not judge a
person’s qualifications for high office
on a single issue.

Neither should, nor neither will, the
Senate Judiciary Committee base its
confirmation decision on where we be-
lieve Judge Thomas sits on the dif-
ficult question of abortion.

We will not judge this man based on
his potential views on a single issue—
just as the House does not judge its
members based on their views on a sin-
gle issue.

I do not belleve that the revelation
that Judge Thomas tried marijuana a
few times while in college is at all sig-
nificant.

I agree with the White House’s analy-
sis: Isolated youthful experiments on
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Judge Thomas® part are inconsequen-
tial.

I also agree with Senator GRASSLEY’S
reaction: Clarence Thomas is not a
candidate for sainthood, he's a can-
didate for the Supreme Court.

Finally, I should note that a number
of prominent and respected politicians
have also admitted trying marijuana in
their youth. My answer to that is so
what? Let get on with getting this fine
man confirmed. We’ll be ready for the
rule-or-ruin fellows and the plash-and-
burn corps that marauded the Judici-
ary Committee during the Bork hear-
ings. I'm excitedly looking forward to
September.

BOB STRAUSS TO MOSCOW

Mr, DOLE. Mr. President, this week
the Senate confirmed the nomination
of Bob Strauss to be our new Ambas-
sador to the Soviet Unjon,

Bob Strauss happens to be a close
friend of mine, and of many in the Sen-
ate, from both sides of the aisle.

But my enthusiasm for this nomina-
tion goes way beyond personal friend-
ship. Bob Strauss is truly the right
man, at the right time, for this tough,
tough job.

The nomination of this towering fig-
ure in the Democratic Party to the
critical post of ambassador in Moscow
reflecte and underscores President
Bush’s conviction that partisanship
stops at the water's edge.

His nomination also reflects the
President’s belief that the kind of am-
bassador we need now, in this huge and
powerful country in the throes of revo-
Iutionary c¢hange, is not an ideolog; not
a striped-pants traditionalist; but a
cool, tough pragmatist. In Bob Strauss,
that is what you see, and that is what
you get.

Having been to Moscow several times
over the past few years—having seen
the hardships of life in that country;
knowing of the incredibly tough issues
Bob Strauss will face—I'm not sure I
should congratulate Bob Strauss on un-
dertaking this new job. But I believe I
speak for all Senators in offering our
best wishes, and our appreciation for
his willingness to do this real public
service.

And 1 do want to congratulate the
President. He made a great choice, and
Bob Strauss will make a great ambas-
sador.

THE PRESIDENT'S POSITION ON
CIVIL RIGHTS

Mr, METZENBAUM. Mr. President,
it was with great disappointment that
I read this morning’s press reports re-
garding the President's rejection of
Senator DANFORTH’S most recent civil
rights proposal,

The President’s explanation for re-
jecting the latest initiative offered by
my colleague from Missouri i that it
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interferes with the administration’s
education agenda. Specifically, in his
July 28 letter to Senator DANFORTH,
the President stated that

[elnsuring that Griges is preserved is far
better than broadly legislating new rules
that say employers cannot use educational
standards in hiring declsicns except in lim-
ited circumstances.

That explanation is unacceptable as
a matter of law, as a statement of fact,
and a8 an issue of public policy.

First, the fundamental principle an-
nounced by the Supreme Court in the
1971 Grigegs decision was that an em-
ployer would not be perrnitted to use
hiring or promotion practices which
disproportionately exclude women and
minorities from employment opportu-
nities unless the employer could show
that the practices were related to job
performance. A recent study by the law
firm of Fried, Frank, Harris, Shriver &
Jacobson for the NAACP Legal Defense
and Educational Fund, Inc. found that
in 96 percent of all of the post-Grigegs,
pre-Wards Cove title VII disparate im-
pact cases the courts used such a job-
relatedness standard.

The President’s most recent disagree-
ment with Senator DANFORTH focuses
in principal part on this very issue.
The President insists that Griggs was
not premised on a showing of job relat-
edness, but that a much broader stand-
ard of ‘“legitimate employment goal”
could apply even to hiring and pro-
motion practices. The Fried, Frank
study convincingly shows that view to
be incorrect as a matter of law. I ask
unanimous congent that a summary of
the study be reprinted in the RECORD.

Second, the President’s explanation
is unacceptable as a statement of fact.
The suggestion from the President’s
explanation is that his bil}! would ‘‘en-
sure that Griggs is preserved,”” while
the Danforth proposal would “broadly
legislate new rules that say employers
cannot use educational standards in
hiring decisions except in limited cir-
cumstances.”’ Both assertions are sim-
ply incorrect.

The President’s bill, like the Dan-
forth proposal, adopts two business ne-
cessity standards, only one of which re-
lates to job performance. The dif-
ference between the two proposals is
that the administration would allow
employers to choose which standard to
nse in defending discriminatory prac-
tices, while the Danforth proposal
would require hiring and promotion
practices to be defended based on their
relationship to job performance.

Thus, the President’s proposal would
not preserve Griggs at all, but would
overturn it instead by codifying the
Supreme Court’s Wards Cove decision.
That decision, like the President’s pro-
prosal, allows employers to use dis-
crirninatory practices (such as mini-
mum height or weight requirements)
even if they have nothing whatsoever
to do with job performance.
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Conversely, the Danforth pr
would not preclude the use I:‘ofo Dggfﬂ
cational standards except in limiteq
circumstances, as the President hgg
suggested. Instead, employers would be
free to use such standarda as hiring ¢ri.
terla for any position, even if they
have a discriminatory impact on
women or minorities, provided that
they are related to job performance,

Third, the President’s statement sug-
gesta that civil rights are of trivial im-
portance in comparison to our commit-
ment to education. That suggestion {s
unacceptable as a matter of public pol.
icy. I am sure that no one in this body
would disagree with the notion that
employers can and should use edu-
cational requirements as hiring cri-
teria if those requirements are related
to job performance. But if they are not
g0 related, and if they screen out other-
wise qualified women or minorities dis-
proportionately, why should we allow
employers to use them? Indeed, the Na-
tional Education Association has stat-
ed that arbitrary, unrelated employ-
ment practices do not promote edu-
cational achjevement. That is why the
NEA expreased strong disagreement
with the President’s position, calling it
“dangerous and untenable” I ask
unanimous consent that the NEA’s let-
ter to Senator DANFORTH be reprinted
in the RECORD.

In sum, we must now look to move
¢ivil rights legislation immediately
upon our return from the August re-
cess, I have some problems with Sen-
ator DANFORTH'S proposals, but I ap-
plaud his tireless efforts on hbehalf of
all hard-working Americans, and I look
forward to working with him toward
resolution of our differences. We must
make the passage and enactment of
civil rights legislation a top priority,
aven if we are forced to override a Pres-
idential veto, in order to restore the
rights and protections the Supreme
Court stripped away in a series of 1989
decisions.

NAACP LEGAL DEFENSE AND
EDUCATIONAL FUND, INC.,
WABHINGTOR, DC.
How THE FRIED, FRANK STUDY RELATES TO

THE CURRENT DEBATE OVER THE CivIL

RIGHTS ACT OF 1991

According to Senator JOHN DANFORTH, who
has been negotiating with the White House
over the Civil Rights Act of 1991, the single
issue that divides him and the Administre-
tion is whether employers shonld be able to
impose job qualifications that screen out
large numbers of qualified minorities and
women and have nothing to do with the abil-
ity to perform the job. The White House Pﬂa
sition is that employers should be permitte
to do this. Sepator DANFORTH believes they
should not.

Tll:}a Wg}te House insists that when & oom&
pany is sued for job discrimination, it shoul
not be requlred to show that 18 w0rke{s
were selocted based on their abjlity to do & t;
job, even if the company's job requlrernel’:‘le
disproportionately excluded qualified fe'gard
or minority applicants. This legal stan roil
is codifled in the Administration’s C
rights bill,
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Upon his return from one such expe-
dition to the Churchill River Sigurd re-
Nects, in **The Lonely Land,”

I also knew there were some things that
would never be dimmed by distance or time,
compounded of values that would not be for-
gotten: the joy and challenge of the wilder-
ness, the sense of being part of the country
and of an ers that was gone, the {reedom we
bad known, sllence, timelessness, heauty,
companionship and loyalty, and the feeling
of fullness and completeness that was ours at
the end.

Through his words and his work
Sigurd Olson has given us all values
that should not be forgotten. Hias chal-
lenge to us all—to preserve nature for
future generations—is one from which
we should never be deterred.

The honor which the National Wild-
life Federation bestows upon Sigurd
Olson is one which he truly deserves.
With his induction into the Conserva-
tion Hall of Fame, we thank Sigurd
Olson for the words he gave us, the
lands he saved for us, and the world he
left us.®

JUDGE CLARENCE THOMAS

¢ Mr. DANFORTH. Mr. President, my
office and Senator SIMPSON’s office
have assembled a number of news arti-
¢les concerning Judge Clarence Thom-
&9, the President’s nominee to the Su-
preme Court. I ask unanimous consent
that these articles be placed in the
CONGRESSIONAL RECORD.
The articles follow:
JUDGE CLARENCE THOMAS

Judge Thomas was born on June 23, 1948 in
Pinpoint, Georgia, a rural community out-
alde Savannah, to Leola and M.C. Thomas.
He was reared by his grandparents, Myers
aod Chriastine Anderson, After graduating
from high school in 1867, he atténdeqd
Immaculata Conception Seminary in Con-
ception Junction, Missouri. He subsequently
entered Holy Cross College in Worcester,
Massachusetts, from which he was graduated
with honors in 1971, In that same year, he en-
rolled at Yale Law School and was graduated
in 1974,

Following graduation, and untll 1977,
Judge Thomas served as an assistant attor-
ney general In the office of Missourl Attor-
pey General John C. Danforth, where he rep-
regented the State of Missourl before trial
and appellaté courts, including the Supreme
Court of Missouri. From 1977 until 1879,
Judge Thomas worked as an attorney in the
Legal Department of the Monsanto Com-
pany. In 1979, he joined the staff of Senator
Danforth as a legislative assistant.

In 1981, Judge Thomas was appointed by
Prealdent Reagan to be Assistant Secretary
for Civil Righte at the Department of Edu-
cation. A year later, he was appointed Chair-
man of the Equal Opportunity Commission.
He was reappointed Chairman of the EEQC in
1866,

In October 1989, Judge Thomas was homi-
nated by President Bush to the United
Btates Court of Appeals for the District of
Columbla Circult,

Judge Thomas was confirmed by the Unit-
ed States Senate on March 6, 1990, and has
served on the Court of Appeals since March
12, 1990. He, his wife Virginia, and his son
Jamal live in Northern Virginia.
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Editorial Support for Supreme Court
Nominee Judge Clarence Thomas

“Judge Thomas is precisely the kind of ju-
rist President Bush assured voters he would
select. He would take the Constitution serl-
ously and apply the laws equally. We eagerly
await the beginning of many years of service
by Justice Clarence Thomas.” (Wall Street
Journal, July 2, 1891).

v» » = gven those who have disagreed with
him on policy grounds will concede that his
life, which began In extreme poverty, has
been one of accomplishment. If confirmed, he
would bring to the court a range of experi-
ence not shared by any other sitting jus-
tice.” (The Washington Post, July 2, 1991).

“1t 13 said that the finest steel is tempered
in the hottest fires. If true, Judge Clarence
Thomas, President Bush’s nominee for the
U.S. Supreme Court, 1s a man of fine steel. A
child of poverty reared by grandparents in a
tenement lacking indoor plumbing, Judge
Thomas, through strength of character and
with the devoted help of his grandparents,
has constructed for himsell an exemplary
life, a life that raises a standard to which fu-
ture generations of Americans may repair.
= » » Pregident Bush has clearly found a
nominee whose character, integrity and in-
tellect equal those of Justice Marshall.”
(Dallas Morning News, July 2, 1991).

“When Clarence Thomas paused yesterday
to look back over an improbable life that has
taken him from poverty in the segregated
South to the threshold of the Supreme Court
of the United States, he was suddenly so
overcome with emotion that he couldn't
speak. It was a moment with deep emotional
significance for the natlon as well, * *~*
Bush could have found many nominees who
could have counted on easier approval by the
Senate. Thomas will probably require a hard-
er fight, but there i3 reason to think be's
worth 1t.” (Chicago Tribune, July 2, 1991).

“In tapping Clarence Thomas to fill the
Supreme Court seat of Thurgood Marshall,
President Bush has chosen one of the most
promising jurists in the nation. Despite his
relatively youthful 43 years, Mr. Thomas al-
ready has shown that he possesses a brilliant
legal mind and a commitment to public serv-
fce In the best sense of that term, ** *
President Bush has picked the right person.
The Senate should move quickly to confirm
Clarence Thomas.” (The Washington Times,
July 3, 1901).

“President Bush has made a superb choice
in selecting Federal Appellate Judge Clar-
ence Thomas. * * * In Thomas, the President
has chosen a highly capable jurist who has
led an extraordinary and exemplary
life. = * * [But] liberals don’t belisve blacks
have the same rights to adhere to whatever
views they happen to espouse as do white
Americans. Dernocrats see blacks like Thom-
as as an affront to their firm faith that
they—even if white—know what’s best for
blacks,' * ** The Clarence Thomases of
America. are believed to owe the nation an
explanation as to why they oppose liberal
orthodoxies. ® * * Thomas ¢wes no ohe any-
thing simply because he’s black.” (New York
Post, July 3, 16891).

“His nomination acknowledges the politi-
cal diversity, often overlooked, among black
Americang, * * * With the exception of the
hearings over the nomination of Bork, the
Judiciary Committee has taken too much
refuge in the pieties of Presidential privilege
of nomaination and of protection of judicial
‘independence,” avoiding issuwes of personal
philosophy. * * * The Senate has the con-
stitutional charge to examine his fitness.
And notwithstanding his commendable life
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experlence, the Senate should examine him
with great thoroughness.” (Miaml Herald,
July 3, 1991).

“Thomas’ legal training and political expe-
rience appear to qualify him for a seat on the
nation’s highest tribunal, * * * Senator
Metzenbaum is surely correct in hoping to
pin Thomes down on this sensitive area
[rieht to privacy] of interpreting the Con-
stitution. Nonetbeless, senators will labor
under the same limitation as they did during
the Souter hearings: It would be wrong for
senators to ask point-blank gquestions about
how Thomas would vote on a Roe v. Wade ap-
peal. * * * Senators should stick to asking
Thomas about his constitutional reasoning,
not his desired result.” (Cleveland Plain
Dealer, July 3, 1991).

“Instead of viewing Judge Thomas' con-
servative philosophy in wonderment, we
should wonder why traditional civil rights
leaders have abandoned it, *~ * ~ Since when
are blacks Uncle Toms for espousing the bed-
rock values of their grandpatents? * * * At-
tempting to deny blacks the diversity of po-
litical thought that whites take for granted
15 itself racist. Clarence Thomas brings old-
time, African American values of survival
and determination to the highest court in
the land.” (Atlanta Journal, July 3, 1991).

“This week, the former Savannahian [Clar-
ence Thomas] got the prized nomination to
fill the vacancy created by Justice Thurgood
Marshall’s  retirement. ‘The  president
couldn’t have made a finer choice.

*Judge Thomas has a long list of profes-
sional credentials in several branches of gov-
ernment that would serve him well on the
high court. He worked as an assistant attor-
ney general In Missourl for three years. He
served as chairman of the Equal Employ-
ment Opportunity Commission during the
Reagan and Bush administrations. He has
served on the TJ.8. Circuit Court of Appeals
in the District of Columbia since March of
1990, winning the respect of his colleagues.”

“But the written resume of Clarence
Thomas only tells half of the story. The
otber half, as many people in S8avannah al-
ready know and the rest of the country is
finding out, is just as impressive, if not more
80,
“*Only in America could this have been
possible.” Judge Thomas said shortly after
his nomination. It was a fitting remark for
someone who was born in a house without
plumbing in the Pinpoint commubity 43
yvears ago and knew what it was like to sit in
the back of the bus and not be able to find a
job at any Atlanta law firm after getting out
of Yale Law School. Yet he had the courage,
conviction and support not to let poverty or
racism stand in the way of his dreams.

“Thus, those who question where Judge
Thomas stands on civil rights actually come
olose to insulting him. He doesn’t have to be
told how important it is that every man be
Jjudged by the content of his character, not
the color of his skin. He's lived it.

“President Bush is predicting that his
nominee will win Senate confirmation. All
things being equal, he should.”' (Savannah
Morning News, July 5, 1901).

“The Constitution i3 vague about the Sen-
ate's role in dealing with presidential nomi-
nations to the Sapreme Court. . . .”

“They [U.S. Senators] can and should ex-
amine his public record, including his judi-
cial opinions and other writings.”

“As they do 30 most will be pleased—but
some undoubtedly will be disappointed—to
find a jurist who loves America,

“I have felt the pain of racism, as much as
anyone else,” he said a few years ago. ‘Yet I



22098
am wild about the Constitution and the Dec-
laration [of Independence). . . . I believe in

the American propositlon, the American
dream, because I've seen it in my own life.”

“Such & man can’t be insensitive or indif-
ferent or recklessly ideological. Such a man
could be & distlnguished justlce. (The Cin-
cinnati Enquirer, July 7, 1991 ™).

“There s every reason for American
blacks t0 welcome the new diversity that the
appearance of & black conservative intelli-
gentala represents. Not only does it afford a
choice between political parties and the poli-
cies they endorse, but it opens a new horizon
for opportunity. . . . If [black conservatism]
starts spreading and blacks increasingly dis-
cover that the answer for poor people is not
welfare, public housing, quotas and special
treatment, tbe people who peddle, vote for
and administer these programs will find
themselves in very serious trouble. (Wash-
ington Times, July 10, 1991).

COMMENTS IN SUPPORT OF SUPREME COURT

NOMINEE JUDOE THOMAS

“Thomas is a champlon of what made
America great and, if confirmed, he will seek
to restore the source of that greatness he
outlined in a 1987 speech: ‘My household was
strong, stable and conservative, ... The
most compassionats thing [our grand-
parents] did for us was to teach us to fend for
ourselves and do that in an openly hostile
environment.” It will be amusing to watch
the ¢ivil rights establishment try to oppose
him on such a clearly all-American agenda.
(Cal Thomas, 3t. Louis Post-Dispatch, July
5, 1991.)

‘“*We have a sense he is somebody we can
be very comfortable with,’ said William
Rapfogel, director of the Institute for Public
Affairs of the Union of Orthodox Jewish Con-
gregations of Amerlca,

“Rapfogel sald that Thomas displayed an
‘incredible sensitivity to the Jewish people’
while at the EEOC [Equal Employment Op-
portunity Commission). In 1986, the organi-
zation presented him with its Hamanltarian
Award.”

““Thomas has ‘a very strong streak of inde-
pendence, which has been honed by being
very muach an outsider within the black lead-
ership group,” said Murray Friedman of
Philadelphia, Middle Atlantic states director
of the AJ Committee.

“Friedman, who served as vice chalrman of
the U.S. Civil Rights Commission from 1986
to 1989, sald he has enormous respect for
Thomas,

“*I have never seen a more towering lntel-
ligence,’ he sald.

“Friedman said that while Marshall ably
represented the black community in {ts fight
for clvil rights, the struggle today is for
‘empowerment,” which calls for different
kinds of strategies. He believes Thomas will
be more sulted for today's agenda."” (Article
by David Friedman, Jewish Exponent, July
5, 1991).

“Bush has accomplished something quite
other than bringing to the Supreme Court
someone who appears to be a promising ju-
rist. He has done more in one day to remind
the nation and above all to rermind black
Americans that it is incorrect to think of
the black population as a monolith, Blacks
tend to vote the way they do because the
Democratic Party has prefected instruments
of seductlon that tend to attract, dealing as
they do in victimology....It i3 quite
wrong to suppose that the situation is fro-
zen, that blacks are immovable on the sub-
ject.'' (William F. Buckley, Jr., Boston Her-
ald, July 6, 1991).
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“How many other senators will want to be
in the awkward position of opposing a man
for not saying how he would rule on [abor-
tlon] or any other issue? How many will
want to vote against & black nominee when
they know the next nominee will be as con-
servative and as likely to oppose Roe versus
Wade, but will not be black? * * * For the
hapless national Democratic Party, Thomas’
nomination represents more than a threat to
civil rights, privacy rights—or abortion
rights. . . . If Thomas is confirmed, he could
be a magnet for the best and brightest blacks
to consider turning Republican.” (Thomas J.
Brazaitis, Cleveland Plain Dealer, July 17,
1991},

“Mr. Bush has chosen well. Judge Thomas’
record seems to promise that he will not
seek to expand the discredited policies of de-
pendence that serve only the civil rights
leaders and congressional liberals. At the
same time, his entire life refutes any sugges-
tion that he is in any way insensitive to the
condition of minorities. * * * The important
consideration, for Congress and for the coun-
try, is the quality of the man, not his feel-
ings on a single issue. And in Judege Thomas,
Mr, Bush has obviously selected a man * ~ *
qualified and prepared by a life of struggle to
be & passionate defender of justice.”
(Durwood McAlister, Atlanta Constitution,
July 7, 1991),

““The appointment of a black conservative
* * * helps the American public understand
that there is just as much diversity of politi-
cal opinion within the black community as
there is within the white community. If
Judge Thomas makes it onto the court, he
immediately becomes one of the most influ-
ential voices on fundamental issuwes facing
our soclety. The mainstream press will have
a hard time ignoring [his] views. His appoint-
ment and (hoped [or) confirmation . . . could
be a hopeful sign that we can begin pulling
this society together again.’’ (Tom Pauken,
Dallas Times Herald, July T, 1931).

“*When Thomas stepped onto the national
stage last Monday . . . cheers erupted at the
EEOQC (Equal Employment Opportunity Com-
mission). * * * That longtime employees of
the often beleaguered commission cheered
Thomas’ nomination * * * ig a story in itself,
= * * Clarence does not uncritically accept
orthodoxy of any stripe, He questions cliches
like ‘color-blind society,” knows fuli well
that color and race are facts of life, factors
in life. * * * Thomas’ confirmation hearings
present a historlc opportunity o reassure
people of this country that the American
dream lives.” (R. Gaull 8ilberman, Los Ange-
les Times, July 7, 1991).

“Will Judge Thomas make a good Supreme
Court justice? No one knows the future . . .
but Thomas has done a good Job every place
he has been, and there is no reason to think
that he will do less than his best on the Su-
preme Court. ** * If minority individuals
can defy the minority establishment view-
point, as Thomas has done, and still advance,
this will be a crucial sign that blacks, for ex-
ample, do not have to ‘come by’ [NAACP
President] Ben Hooks and get his seal of ap-
proval.”” (Thomas Sowell, Detroit News, July
8, 1991).

“Those who are suggesting that there is a
king of stereotypical black view of black in-
terests to be met by a Supreme Court justice
are, as usual, out of date and missing the
point. The white world has been slow to
grasp the scorn felt by able blacks like
Thomas for hackneyed affirmative action
formulas that assume special black disabil-
ities, but which are as rmuch hased on de-
meaning stereotypes of black character and
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capacity as Jim Crow at {ts worst, * s
Thomas {s entitled t0 be Judged, of course
Dot on his race or views or experience byt on
the basis of his character, his termperament
and his ability.” (Edwin Yoder, St. Louls
Pog;bDispatch, July 8, 1991),

“For too long, debate in the United States
has been dominated by self-appolnted group
spokesmen. Thomas’ presence onm the bigh
court would open debate by focusing new at-
tention on Individuals who don’t think like
their group ‘leaders’ say they should, apd
then emboldening them to become part of
the political process.

“The liberals should be apprehensive; with
more igsues returned to the American people
to be decided through democratic means, and
the political process opened up to debate
from new and different volces, many liberals
will find themselves without ‘groups’ to
speak for.” (Betay Hart, The Evenlng Sup,
July 12, 1991).

“Just as Justice Marshall was the man for
his time, leading the essential charge for
civil rights for black Americans in a pation
where racial discrimination was offlcial pol-
icy, 80 now Judge Thomas is the right man
for this time, when official policles of racial
preference—promoted in part by Justice
Marshall—threaten the essential fabric of ra-
cial integratlon and harmony.”

“Judge Thomas stands as living proof that
in a colorblind society that the Rev. Dr,
Martin Luther King preached, even the poor-
est black Americans cah rise by the sheer
quality and character of hizs life, out of & Sa-
vannah, Ga., sharecropper neighborhood to
the highest court in the land, He has also
vindicated Thurgood Marshall’'s original
struggle for equality before the law. His ap-
pointment has breathtaking symbolic as well
as substantial value, Just as Thurgood Mar-
shall was 2 man for his time, Clarence Thom-
a8 appears to be heaven-sent for this one.”
(Warren Brooks, The Washington Times,
July 12, 1991),

“The Clarence Thomas I know is a self-
made man who has worked enormously hard
to get where he is today. He will serve the
Supreme Court well. * * * through his own
strength of character, perseverance and
strong belief in the Amerlcan dream. I
should know—I have known him for almest
20 years.”

“While some in the civil righta movement
contend that they are not convinced that
Mr. Thomas is the right choice, I say he is.
1 think the main {ssues should be his ability
to interpret the law fairly, follow it through
and judge with compassion. There 18 no
doubt that Clarence Thomas will be a falr
and equitable Supreme Court justice.

“President Bush could not have made &
more sound decision than to nominate Clar-
ence Thomas for the next Supreme Court
justlce.” (Alphonso Jackson, The Dallas
Morning News, July 14, 1991).

“Pra.ig,e of the pia.isewort.h.v can be prob-
lematic when the person praised is a Su-
preme Court nominee. Come September,
Clarence Thomas should be confirmed.

“If Bush was right to nomninate Thomss, it
is right to defend the nomination forth-
rightly on the ground that Thomas beljeves
this: Courts have been cavalierly rendering
result-oriented decisions, basing conclusions
on personal moral preferences rather thad
legal reasoning, short-circuiting democratic
processes in order to achieve by judicial flat
ends that are essentially political and pro>-
erly achleved only by processes of Pem’ias
sion.” (George F. Will, Newsweel, July 1%
19‘9"11)‘310 more one learns about Clarenc®
Thomas, the more compelling he becomes 8



August 2, 1991

a nominee to the SBupreme Court-—and as a
fresh hope in breaking America's paralyzing
deadlock over race. ® * * Thomas believes
that under patural law (and America's Dec-
jaration of Independence), all men and
women &re created equal, and that the U.S.
Constitution provides legal guarantees. Gov-
srnment’s role i8 to protect the rights of the
{ndividual but not to advance the interesta
of any group, black or whita; it is up to the
individual to make it on his own.” (David
Gergen, U.B8. News & World Report, July 15,
1891).

"T)he Clarence Thomas I know is a caring,
decent, honest, bright, good-humored, mod-
est and thoughtful father, husband and pub-
lic servant who has already come farther in
43 years than most of us will in a lifetime.”

“Pegople throughout the agency [Equal Em-
ployment Opportunity Commission] sing
Thomes's prajses—his dedication, his profes-
slonal standards, his extraordinary sensitiv-
ity to and support of the ‘little people,” and
his inspiration to employees at all levels.”
(Allen Moore, The Washington Post, July 16,
1991).

“At a Holy Cross alumni gathering on June
8, ths oollege’s basketball coach, George
Blaney, was chatting with & prominent
alumnus, Connecticut Supreme Court Jus-
tice Angelo Bantaniello, when U.8. Court of
Appeals Judge Clarence Thomas walked into
the room.”

“We've known each other since he entered
Yale Law School in 1971," Santaniello said.
‘At the time, Father John Brooks, the presi-
dent of Holy Cross, asked me to look Clar-
ence up and say hello. I did, and we’ve been
friends ever since. At his [Thomas’s] request,
I swore him in as chairman of the Equal Em-
ployment Opportunity Commission in 1982.’

“‘How would I describe him? He's a very
warm person. Humble, personable, intense,
straightforward with no airs. Clarence
Thomas i8 & real fair guy. He shoudn’t be
stereotyped, because he won’t walk a stereo-
typed line. Clarence calls it as he sees it, not
48 pomeone wants him to see 1t."**

“Coach Blaney of Holy Cross commented
the other day, ‘Clarence is e very solid per-
son, no fanfare, always up-front, always
ready to help, We have a lot of Holy Cross
frienda in common, Clarence has all kinds of
friends.”” (Bill Reel, Newsday, July 17, 1991).

JUDGE CLARENCE THOMAS: “THE REAL
STORY”
(Remarks by Congresaman Gary A. Franks
(R-CT)

Initiatives of Judge Clarence Thomas at
the U.B. Equal Employment Opportunity
qm%om)mlssion (Tenure: May 1982 to March

“Overall, it seems clear that he left the
B 1 in better condition than he found
;t&l)(u.s. News and World Report, July 15,
Enforcernent:
CHARGE PROCEBBING BEFORE THOMAS

In April 1981, the General Accounting Of-
flee founa, ‘““The rapid charge process has
over-emphasized obtalning settlement agree-
ments with the result that EEOC has ob-
tained negotiated pettlements for some
charges on which GAO believes there was no
Feasonable cause to believe that the charges
Wwere true. The settlement agreementsa for
thess charges have little substance * * * and
they distort the results of the rapld charge
Process by inflating the number of settle-
ments,”

The GAO report found that these nego-
fatsd gettlements “undermine EEOC’s
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credibility because . . . charging parties and
employers sald they were pressured into set-
tlements they disagreed with [and]) charging
parties were led to believe that, since the
charges were resolved with settiement agree-
ments, their charges had merit but EEQC
handled them ineffecively. (GAO, Further
Improvements Needed in EEOC Enforcement Ac-
tivities, (April 8, 1981).
THOMAS INITIATIVE

Under Judge Thomas' leadership in 1883,
the Commiesion unanimously adopted a reso-
lution to shift ite presumption in favor of
rapld charge processing to one of case-by-
case decisions on appropriate methods for re-
solving administrative charges, so that ade-
quate evidence could be obtained to ensure
strong cases for conciliation and litigation.
This resulted in more full investigations and
ultimately, in more cases being considered
by the Commission for litigation, (EEQC)

The Thomag Commission adopted a rem-
edies policy which calle for a full remedy to
be sought in every case where discrimination
ig found, including elimination of the dis-
criminatory practices. (EEOC, Policy Siate-
ment on Remedies and Relief for Individual
Cases of Unlawful Discrimination, Feb. 5, 1985),

LITIOATION BEFORE THOMAR
Cases were selectively litigated. (EEOC).
THOMAS INITIATIVE

An enforcement policy was adopted which
called for every case of discrimination whioh
falls conciliation to be presented to the Com-
mission for litigation oonsideration. (EEOC,
Statement of Enforcement Policy, Sept. 11, 1984,
This resulted in a dramatic increase in the
number of lawsuits filed by EEOQC. (EEQC
Statistics).

BYBTEMIC CASES BEFORE THOMAS

Before Clarence Thomas arrived at EEOC,
the agency had no viable systemic program.
Many systemic charges were never inves-
tigated or resclved, (EEQC). In 1981, the
Commission had only a handful of active pat-
tern and practice cases, (EEOC Annual Re-
port, 1981).

THOMAS INITIATIVE

In 1985, Judge Thomas reorganized the sys-
temic function so that investigations and
litigation of systemic cases were placed re-
spectively into the two offices best equipped
to c¢onduct these specialized functions.
(EEOC). In 1988, 103 systemic cases were in-
vestigated and 16 were in active litigation.
Of the $131 millicn in relief obtained in FY
1988, over $48 million was awarded in large
class actiotw/pattern and practicee cases.
(Vice Chairman R. Gaull Silberman, EEOC).

LAWBUITS BEFORE THOMAS

In 1981, EEQC filed 444 lawsuits on behalf of
dlscrimination vietime, (EEQC Enforcement
Statistics).

THOMAS INITIATIVE

By 1986, the agency was routinely filing
more than 500 lawsuits each year. Altogether
during Thomas tenure, EEOC filed more than
3,300 lawsults and obtalned nearly $1 billion
in monetary benefita for victims of diserimi-
nation. (EEQC Enforcement Statistics).

Federal Sector Enforcement:

FEDERAL EE0O APPEALS BEFORE THOMASB

EEOC's Office of Review and Appeals,
which reviews federal agency decisions onh
employee EE(Q compliants, in 1932 was
understaffed and ineffectively managed. Un-
assigned cases were placed in cardboard
boxes stacked in a room from floor to ceil-
ing; most were 3 or 3 years old before being
assigned to an attorney, some were 6 to 8
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years old before being completed. ORA deol-
sions were not indexed or recorded for attor-
neys; GAO in 16882 reported that ORA deci-
sions were inconsistent, even on separate ap-
peals flled in the same case. (EEQC).

THOMAS INITIATIVE

EEOC under Clarence Thomas established
& viable case filing system for federal ap-
peals, assigned more attorneys to ORA, com-
puaterized oase indicea and a tracking system,
a library was establiched for the staff and
the average case processing was reduced to
130 days by 1989. (EEQC). In 1882, ORA com-
pleted 3,488 cases. In 1888, it completed 6,380,
(EEOC, EEOC: 1982 to the Present, Dec. 1988).

FEDERAL EEO BEFORE THOMAS

When Clarence Thomas arrived at EEQC,
no “management directives™ to federal agen-
cies had been §ssued on the employment of
minorities and women, no information or
statistice existed on the status of minorities,
women and dieabled individuals employed by
the federal government, mail was backlogged
and paperwork was in boxes. (EEQC).

THOMAB RESPONSE

Under Thomas, Management Directives 707
and T07A, for minorities and women, were is-
sued for 1982-1887; Management Directive 714
for minorities and women and 713 for persons
with disabilities were issued for 18988-1902,
Reporta on the employment of minorities,
women and dleebled individuals were lssued
on an annual basia since 1982 and the agency
became & model employer of persons with
disabflities. By the end of Chairman Thomas'
tenure, all mail was answered within 30 days
and all flled were crgenized and computer-
1zed.

FINANCIAL MANAGEMENT BEFORE THOMAB

In May 1882, GAO reported to Congress
that EEQC has not malntalned acourate and
up-to-date financial records, has not imple-
mented adequate audit controls, had engaged
in a questionable “loan’ program to finance
private Title VII discrimination suits and
that the flnancial disarray of EEOC forced
senior staff to make unsupported and im-
proper manual adjustments to the year-end
reporta for flacal years 1980-81. (GAO, Con-
tinuing Financial Management Problems at the
Equal Employment Opporturity Commission,
May 17, 1982). More than 31 miilion in out-
standing employee travel debte remalned un-
collected and in fiscal year 1981, the agency
underwent a reduction in force, which ac-
cording to a former budget officlial was di-
rectly related to the agency having returned
to the Department of Treasur'y anspent more
than $10 million of 1ta $140 million appropria-
tlon due to poor financial management.
(EEQC Fact Sheet).

THOMAS INITIATIVE

As Chairman, Judge Thomas improved the
agency’s flnancial management. By the time
he left EEQOC, the agency was regularly obli-
gating meore than 99 percent of ita appropria-
tion and is able to monitor all funds in its
various offices. In 1984, for the first time,
EEOC's flnancial accounting systems met
GAQ standapds. (EEOC Fact Sheet).

PERBONNEL BEFORE THOMAR

In 1982, the Office of Personnel Manage-
ment described the EEQC work environment
a8 ‘‘beset by acrimony,” improper employee
ponduct, poor performance and favoritism.”
(The Washington Times, July 5, 1991), In 1943,
60 jobs et EEQC were audited—b3 were subse-
quently downgraded (of those, 42% were
found to be overgraded by three or more
grades); there was no acourate count of agen-
cy employees; employee pay records fre-
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quently contained errors. (EEQC Fact
Sheet).

THOMAS INITIATIVE

Chalrman Thomas implemented employee
training and recruitment programs to up-
grade and train the existing work force and
to recruit and attraot high guality employ-
eon. For the first time in 1987, virtually all
investigators received comprehensive inves-
tigative training. Equal Opportunity Spe-
cialist positions were converted to Investiga-
tors in 1988, reflecting EEOC’s commitment
to more full investigatlons. Federal sector
Hearing Examiner positions were upgraded
to Administrative Judges and glven more au-
thority. Incentive programs were {mple-
mented. (EEOC Fact Bheets).

Without additional resources, the person-
nel system was centralized and linked to the
payroll evstem; by the end of Clarence
Thomas' tenure the error rate was .01 per-
cent. By the time Thomas left the agency,
EEOQC’s personnel organization was routinely
comtnended and oonsulted by other small
agencles and the Offlce of Personnel Manage-
ment for its excellent personnel practices.

In 1988, EEOC received the Office of Man-
agement and Budget’s Productivity Improve-
ment Award for quality, effectiveness and ef-
ficiency. (EEOC News Release, July 1, 1888).

After a July 1901 visit to EEOQC, Senator
John C. Danforth gaid, “While at the head-
quarters, I had the opportunity to speak
with a wide variety of individuals. * * * The
clear message of those I visited was that
Clarence Thomas had transformed the EEOC
from the dregs of the federal bureaucracy to
an efficiently operating agency which was ef-
fectively performing the dutles Congress had
assigned to 1t.” (Sen. John C. Danforth, July
186, 1991, Floor Statement).

COMPUTERIZATION BEFORE THOMAS

When Clarence Thomas arrived at EECC,
the only automated equipment for case man-
agement was two outdated malnframe comn-
puters with keypunch equipment, There were
outmoded and incompatible word processors;
the agency did not own even ohe personal
ocomputer. (EECO Fact Sheet).

THOMAS INITIATIVE

Under Judge Thomas’' guidance, EEOC
began to automate by purohasing its first
personal computer in 1983. The agency was
computerized without any additional funding
from Congresa, As & result of Thomas' initia-
tives, an Integrated charge data system was
installed in all 5 fleld office which connected
to & national database containing nation-
wide enforcement data on more than a mil-
lon cases by the end of Thomas’ tenure,
more than 1,000 compatible personal comput~
ora were Installed throughout EEQOC and vir-
tually every program at EEOC was comput-
erized, including financial management, per-
sonnel, and federal sector appeals, in addi-
tion to enforcement. (EEQCC Fact Sheets).

[From the Washington Post, July 24, 1986]

EEOC TO RESUME HIRING-GOAL EFFORTS
(By Howard Kurtz)

The chairman of the Equal Employment
Opportunity Commission said yesterday that
because of this month’s S8upreme Court rul-
ings upholding minority hiring geals for pri-
vate employers who disorirminate, the com-
missfon will resume efforts to impose such
remedies.

The commission abandoned the use of hir-
ing goals and timetables last fall at the be-
hest of Chairman Clarence Thomas and two
of the other flve commissioners, who en-
dorsed the Reagan admipistration’s view
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that such targets amount to illegal quotas.
But Thomas disarmed critics yesterday by
announcing the policy shift at a Senate
Labor and Human Resources Committee
hearing on whether to reconflrm him for a
second four-year term as chalrman,

““The Supreme Court has ruled, and as far
a8 I'm concerned that's that,” Thomas said.
“Whatever reservations I have are purely
personal ... That's the law of the land,
whether I like it or not.”

Thomeas sald the commission’s enforce-
ment attorneys will be told “that they are
now to seek goals and timetables, and race-
and sex-comecious remedies, permissible
under the ruling of the Bupreme Court.”
Pressed by Sen. Howard M. Metzenbaum (D-
Qhio), Thomas sald that “the EEQOC will
make a clear statement to our people that
goals and timetables are one form of relief”
available under employment discrimination
laws,

The Washington Post reported in February
that the EEQOC had abandoned the use of
goals and timetables without any vote or
public announcement. Thomas said then that
a8 a practical matter the commission was no
longer approving litigation settlements in-
volving hirlng goals, and that he believed
that such goals “denigrate an entire class of
people.”

The Supreme Court, in two rulings July 2,
endoreed the use of affirnative aotion to rem-
edy past employment discrimination and re-
jected the Reagan administration’s argu-
ment that only specific victime of discrimli-
nation are entitled to such relief. One of the
cases, involving a New York sheet-metal
workers union that a federal judge hed or-
dered to meet minority hirlng targets, origl-
nally had been brought by the EEOC.

The commission later switched sides and
joined the Justice Department in urging the
Supreme Court to strike down the hiring
goale,

The EEOC had made broad use of hiring
goals since the early 19708, and such targets
becarne a standard practice during the
Carter administration,

Thomsas’ remarks yesterday differed in
tone from those made earlier by Justice De-
partment officials, who interpreted the Su-
preme Court rulings narrowly and sald the
court had prescribed hiring goals as a pos-
sible remedy in only the most egreglous
cases of discrimination. The {mpact of the
new EEOC policy will depend on how fre-
quently the commission decides to seek such
relief in ite lawsuits against employers.

Thomas sald it was important to monitor
discrimination settiements and that he did
not want to “just give someone goals and
timetables that they can shove in a draw-
er. ... Just to have goals and timetables
every time there’s discrimination, not even
the Supreme Court sald you could do that.*

Thomeas, a Yale Law School graduate and
former aide to Ben. John C. Danforth (R.Mo.)
who became EEOC chairman in 1982, calmly
rebutted Democtatic criticism yesterday and
is likely to win reconfirmation, Thomas has
sald that his profile is so low that he is often
confused with Clarence M. Pendleton Jr. the
combative chairman of the U.8. Civil Rights
Commilasion.

Thomss gaid he had *‘a thankless job* and
has been subjected to “brutal criticism” for
changing the direction of the EEOQC. The
Senate committee In May rejected the nomi-
nation of Thomas’ chlef of staff, Jeffrey I.
Zt;chen-na.n, to be the agency's general coun-
sel,

Committee Chairman Orrin G. Hatch (R-
Utah) said the agency had been a financial
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end administrative “disaster” before Thom.
as improved its management and increased
ite litigation caseload. “He has served with.
out applause and without self-indulgent tan-
fare,” Hatch said.

Ranking Democrat Edward M. Kennedy
(Mass.) repeatedly pressed Thomas on his
plans to change the commission's guldelines
for dealing with conduct that has an “ad.
verse impact” on minorities, Court rullngs
have held such conduct illegal regardless of
whether an employer intended to discrimi-
nate,

Kennedy noted that Thomas told the Office
of Management and Budget in June 1885 that
he would propose new guidelines that “wil
recognize that statistical disparities are not
tantamount to discrimination.” Thomas said
he has not descided on the propossd changes.

“You mean after we oconfim you, then
you'll go ahead and do it.” Kennedy asked.
“This is something extremely impor-
tant. . . . Why can't you tell.”

Thomes said he believes that statistics are
only one way of measuring adverse impact
on minorities.

[From the Washington Post April 20, 1884]

EqQual, WoRTH

Ohio Rep. Mary Rose Oakar, in her April 7
response to William Raspberry’s March 2§
op-ed column *Who Decides ‘Equal Worth?
number of pointe to whioch I feel compelled to
respond.

Rep. Oakar states that the Equal Employ-
ment Qpportunitiss Commission has a *‘tre-
mendous backlog of sex discrimination
charges that have just been sitting in its
files for months.”

This simply i8 not acourate. The commis-
slon receives approximately 10,000 wage dis-
crimination ohargee annually. The backlog
aliuded to by Rep. Oakar consists of 268
charges, involving approximately 26 employ-
ers, These are being thoroughly reviewed,
even though many involve publio sector em-
ployers, an area where the EEOC has no litl-
gation authority. A preliminary review indl-
cates that the others include the fssue of
comparahle worth—an issue over which the
Commission’s jurisdictional euthority is far
from clear.

The EEQC i8 well aware of the wage gap
that exists between men and women in the
labor force. The commission finde this re-
ality as troublesome as Rep. Oakar does, and
have vigorously challenged diseriminatory
practices that lead to inequitable compensa-
tion and perpetuate cccupational segregtion.
Allegations that the commission has aban-
doned or compromised its enforcement ac-
tivities on behalf of female workers in the
area of wage discrimination are ill founded.

Rep. Oakar’s proposed legisiation, H.R.
5082, would require the commisajon to spend
£NOrMmous resources on, among other things,
reporting on the 10,000 routine wage dis-
orimination charges filed annually nnder
Title VII and the Equal Pay Act, evel
though her legislation appears to address
only the far fewer number of olalms that are
based on comparable worth. Ironically, the
legislation would hinder, rather than faoili-
tate, enforcement efforts by requiring mem-
bers of the commission’s compliance and 11t
gation staff to be diverted from gombating
disorimination to compiling data. Clearly,
the collection of unrelated data doee little bt;
aohieve the goal we all seek: elimination o
dlseriminatory pay differentials between
men and women. Bt be

Perhaps Rep. Oakar’'s concerns mig i
better served by defining the issue she ive
tends to address and proposing substant
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solutions. To date, the guidance provided by
Congress and the courts as to the parameters
of wage discrimination clalms recognizable
under existing leglslation has been minimal
and Inconclusive. Until such guidance is de-
veloped, the commiseion will continue to en-
force the law aa it is written and to seek ve-
hicles for clarifying the scope of the law.

THE EEOC 18 THRIVING

Civil rights advocates have apparently
given up on the Civil Rights Commission and
digggree cnly on how little should be appro-
priated for the agency. Some groups have
even suggeated that the Treasury save the
money and abolish the CRC altogether. This
iz probably due to the sharp philosophical
dlgagreement between traditional civil
rights lobbyists and those now leading the
panel, most of whom have been appointed by
President Reagan. Or It may simply refleoct
the fact that the commission, whoge work
was 80 vitally needed and sc widely sup-
ported in the late '508 and early ’60s, no
longer seems to be fulfilling a function.

Another Iimportant executive agency
charged with civil rights enforcement—the
Office of Civil Rights in the Department of
Education—has been hametrung sinoce 1984,
when the Supreme Court sharply limited the
scope of the law prohibiting discrimination
by reciplente of federal funds. Because Con-
gress has not yet acted to overturn that rul-
ing by legislation, OCR—even if its leaders
wors willing to act aggressively—has been
unable to move against many kinde of dis-
criminaticn that had been its responsibility
before.

But things are markediy different at the
Equal Employment Opportunity Commis-
slon, the federal agenoy created in Title VII
of the Civil Rights Aot of 1964 and charged
with rooting out employment discrimina-
tlon, Hers, the caseload 18 expanding and
budget requests are increaeing. Under the
quiet but parsistent lsadership of Chairman
Clarence Thomas, the number of cases proc-
essed has gone from 50,835 in flsocal 1982 to
66,306 last year. Im the same time period,
legal actione filed went from 241 to 526, To
handle this much larger caseload and higher
litigation level, this year's budget request
was a record 3$193,457,000. That'e one-third
moré than was spent at the beginning of thie
administration and $28,457,000 over last year.

Domestio budget requests, even for meri-
torlous programs such as this, are being cut
with a vengeance, and the request for the
EEOC is no exception. The House did vote a
313 million boost, and the commiseion has
ssked the Senate to restore the full amount
requested. Whether that is possible, given
other budget oonstraints, is uncertain, But
legislators who care about civil rights en-
forcements have a epecial obligation to sus-
taln an agency doing this work and enjoying,
% an unusual degree in these times, the sup-
Ert and encouragement of the administra-

on,

[From the Wall Street Journal, Oct. 12, 1987T]
THE BLACK EXPERIENCE: RAGE AND REALITY
(By Clarence Thomas)

Through a series of 10 metaphorical tales
or “chronieles,” Harvard law professor Der-
Hck Bell explores the theme of the subtitie
of his book “And Wa Are Not Baved: The
Elusive Queet for Racial Justice” (Baslo, 238
bages, $19.95). The dialogue form—exchanges
between character Bell and his fictitious
heroine, Geneva Crenshaw, a black civil
rights attorney and law professor—enables
author Bell (who is black) to be provocative
without appearing dogmatic.
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We eavesdrop on conversations between
committed black scholars who confidentiy
and credibly express their qualms and quar-
rels about a future strategy for black Amerl-
cans. In the fiotlonal chronicles we behold a
series of spectacles and mysteries: Ms.
Crenshaw appears at the Constitutional Con-
vention; the ohildren of wealthy whites have
their color and character trensformed; a dis-
eage materializes that strikes only at single
professional black women; pebbles are found
to cure black critninality. These tales
revolve around & variety of themes, includ-
Ing voting rights and proportionsal represen-
tation, the benefite and harmse of school
desegration, the limite of legal remedies, and
“the social affliction of racism.” Each con-
versation discusses or refers to underlying
scholarship.

We are propelled by consuming rage, lifted
up by transcendent hope and shattered by
the return to the reality of the black condi-
tlon today. At every turn, in Bell and
Crenshaw’s conversations, white raclal and
economio interests crugh the hopes of blacks.
Academlc quotas become cellings. Whites
sappreas black self-help. When black crimi-
nality ie oured by pebbles, whites no longer
fear blacke but they quickly find other ex-
cuses to restrict biack opportundty,

Through his characters, Mr. Bell succeeds
in giving a grand tour of the most sophisti-
cated left-wing black thinking on the law
and race relatione. More than that, he forces
bhie readers, especially those who are not
black, to become intimate with diverse
strains of black thinking. Nonetheless, one
leaves the book dissatisfied.

Much of the current thinking on civil
rights has been crippled by the confusion bhe-
tween a ‘“‘colorblind soclety” and a ‘“‘color-
blind Constitution.” The Constitution, by
protecting the rights of individuals, 18 color-
blind. But a soclety cannot be colorblind,
any more than men and women can escape
their bodies. It would destroy limited gov-
ernment and liberal democracy to oconfuse
the private, socletal reslm (including the
body and skin color) and the public, political
realm (including rights and laws). Obscuring
the difference between public and private
would allow private paseions (including ra-
clal ones) to be given full vent In public life
and overwhelm reason. When Founding Fa-
ther James Madison spoke of the need for
“the reason alone, of the publio . . . to con-
trol and regulate the government,” and for
government to control and regulate the pas-
slons, he wanted exactly what Justice John
Harlan wae pointing to when he endorsed a
colorblind Constitution.

Thus the “quest for racial justice,” ae op-
posed to justice per se, is doomed, because
American juetices by definition cannot be
race- or group-oriented. Yet Mr. Bell’s dia-
logues do bring home the atruggle incumbent
upon all races to use public reason to sup-
prees racial passion. Keeping race out of pub-
lic life in no way implies it will disappear
from private or social life. But justice must
focus on the rational defenmse of individual
freedoms, including the property rights Mr,
Bell 1s 80 contemptuous of. It is difficult to
see how his characters ultimate falth that
the Constitution can offer “‘salvation for all”
oolld be otherwise affirmed.

To be more explicit, black Americans must
not fear to express their diversity as individ-
ual oftizens and as members of society. The
tragedy of the civil rights movement is that
as blacks achieved the full exerciee of their
rights as citizens, government expanded, and
blacks beoame an interest group in a coali-
tion supporting expanded government.

22101

Instead of reflecting the diversity of the
black community, blacks political views
have become more homogeneous. Yet, black
ambitions need not be 8o closely weeded to
ever-expanding government. Mr. Bell's laud-
able goal of *“decolonising black minds"
would require an emancipation from reliance
on government and overemphasis on rece
and class. In my mind, uniting black Ameri-
cans means giving them the security to be
diverase,

This book’s greatest beneflciaries would be
white conservatives, who corld learn much
from Mr. Bell’s interlocutors about the ef-
feots of their negative civil rights rhetoric
on the hopes and fears of blacks. Having
heard blacks perceptione of America's con-
tradiction, conservatives could then make an
oven more persuasive case for the proteotion
of individual rights through a colorblind
Congtitution. With their rights so seoured,
black Americans could then confldently ax-
ercise their freedom to go their wvarious
paths.

(From the Chicago Tribune, Jan. 30, 1968)
WITHOUT DOUBT, A THOMAB OF MERIT

A ppecial award honoring government offl-
olals who say the right thing in plain Eng-
lish should be oreated in the name of Clar-
ence Thomas, chairman of the Equal Em-
ployment Opportunity Commiseion.

Describing his shock and consternation at
having learned that commission underlings
in several cities blew a deadiine and allowed
the statute of limitations to expire on 500
age discrimination cases, Mr. Thomas told a
House cormmittee:

“We are asgsessing the damage in each case.
We will present a full report. No responsible
person would miss the statute. We deserve
harsh criticiam for this occurrence. It will
not happen again. We have warned people.”

That was {t: no cop-out. No excuses, no bel-
lyaching about the other guy, no flabby
olalm that it's difficult—or impossible, as
bureaucrats and eleoted officlals increas-
ingly bleat in sticky situations—to assess
bilame.

Everybody makes mistakes. Too few peo-
ple in public life own up to them, much less
pledge uncompromisingly that they will be
oorrected. Bless you, Mr. Thomas, for
ptraight talk in an age of waffling.

THE CLARENCE THOMAS S8TORY: THE GOOD,

THE BAD AND THE JUDGES

[Preeident George Bush will soon send to
the Senate Judiciary Committee his nomina-
tion of Clarence Thomas (presently chair-
man of the Equal Employment Opportunity
Commission), to the U.8. Court of Appeals
for the District of Columbia. Formal nomi-
nation has been delayed by slowness on the
part of the American Bar Association’s judi-
cial rating process. 1f confirmed, Thomas
would i1l the seat vacated In 1988 by the res-
ignation of Judge Robert H. Bork. The
Thomas nomination has attraoted Initial op-
position from some elements of the Civil
Rights Establishment, including the Alll-
ance for Justice (sse FLD report, 989).]

Clarence Thomas was born on June 23, 1948,
in a small wood frame house outside of Sa-
vannah, Georgla. The house in which he was
born, as well as the bed, was owned by Annie
Crawford, hig young mother’s aunt. He was
brought into this world by a midwife. His
birth certiflcate reads simply that he was
born in Pinpoint, Rural. His mother’s name
was Leola Thomas and is ourrently Leola
willlams. His father’s name is M.C. Thomas.
The initials do not represent additicnal
names. Clarence's father left while he was
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still a toddler, and has lived in Philadelphis
most of Clarence’s life. Clarence would soe
him only once during his childhood, at the
age of nine.

For the first six and a half years of his life
he lived in Pinpoint with his mother, her
aunt and uncle, together with his older sister
and younger brother, Myers. They lived in
the same wood frame house in which Clar-
ence was born. The community of Pinpoint is
one of many Black communities outside Sa-
vannah, Georgla. Although development
threatens its existence today, in the late 408
and early 50s it was indeed rural. In Drums
and Shadows—survival studies among the
Georgla Negroes, Pinpoint is described a8 fol-
lows;

Pinpoint, a Negro community about nine
miles southeast of Savannah is scattered
over some twenty or thirty acres on a penin-
sula overlooking Shipyard Creek. Many of
the small wooden cabins are neatly white-
washed and are half hidden by shrubbery and
spreading oaks. Flowers and vegetables are
planted in the most advantageous sunny
spots near the houses and most yards are en-
closed by picket fences, glving a cozy and
pleasant privacy. The lawns, little more than
wagon tracks, twist in and across the settle-
ment. The informal and haphazard scatter-
ing of the houses, with high shrubbery bor-
dering the lawns, gives an effect that is
pleasing and unusual.

Pinpoint has a church, a pavilion on the
tidewater creek, and a crab cannery. The
men and women who do not work as domes-
tle servants at the nearby country places
find employment in the crab cannery or fish
and crab and shrimp for themselves. The life
i8 quite, soothed by the smell of salt marsh.

The people are, almost without exception,
black or dark skinned, proud, upstanding
and loyal, suspicious of strangers but gener-
ous and trusting friends. (cites omitted)

The house In which Clarsnce and his fam-
1ly lived was simple, but always neat and
pleasant. For lighting, they used kerosene
lamps, and there were also several electric
celling lights. They had no indoor plumbing,
and shared an outhouse with several neigh-
bors. They carried water from a common
pump usually in water buckets, As alluded to
in Drums and Shadows ..., everyone
worked. Women did *day” work, cleaning
houses for the whites who lived nearby. They
also shucked oysters and picked crabs. Kids
would often scrub crab barks to earn spend-
ing money. The men were usually day labor-
ers and/or they raked oysters, fished or
crabbed. They also steamed crabs, which the
women then picked. Clarence’s mother was
among the best crab pickers. His sister, until
recently, also picked crabs on a regular
basis, As children, they played under the
houses, or in the woods and marsh. They
chased and caught fiddier orabs, and min-
nows, climbed trees, and played with make-
ghift toys.

Clarence started the first grade in Septem-
ber, 18954 at Haven Home School, which was
segregated. Coincidentally, Brown v. Bosard
of Education was decided that same year.
About midway through the school year, Clar-
ence's brother and their cousin, Little Rich-
ard, acoldentally burned their house down.
As a result, Clarence and his brother moved
to Savannah to live with thelr mother. They
Iived in one room of a tenement. There was
a common kitchen, The kitchen floor con-
slsted of old linoleum on the ground. There
was an old gas stove that rarely worked and
the old ice box {n the upetairs ball rarely had
ice in it. There was also a common toliet
outside. The wooden structure had rotted,
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the toilet itself was always filthy and leaked
sewage into the backyard. There was a amall
kerosene stove in the room for heat. Clar-
ence usually slept on a loveseat while his
brother slept in the bed with their mother.
Their mother worked long hours as a maid,
for $20.00 every two weeks. 8he left early in
the morning and returned at the end of the
day. Clarence completed the first grade at
Florance Street School. He attended after-
noon classes. He had poor attendance and
often wandered the streets of Savannah.

In the summer of 1855, Clarence and his
brother went t0 live with their maternal
grandparents, Myers and Christine Anderson.
Their grandparents had an ice delivery and
fuel oil business. Their grandmother had a
sixth grade education and their grandfather
had gone to the third grade, although he
made it very clear that in those three years
he learned nothing since he was only allowed
to attend school for a amall fraction of the
school year. He learned how to read and
write a little after he became an adult.

Clerence’s grandfather was a proud, die-
ciplined man who believed that everyone
who ¢ould work should work. He never knew
his father, and his mother died when he was
nine years old. He lived with his grand-
mother, who according to him was freed
from slavery as a young girl. His grand-
mother died when he wag twelve years old,
He then went to live with his uncle, who was
a hard man, with a family of about 16 chil-
dren. Clarence’s grandfether often told sto-
ries of how they had to hunt, fish, farm, and
do “piece” work for nearby whites in order
to survive. Myers Anderson’s very hard life,
without mother or father, no education, and
in an era of segregation and Jim Crow laws,
was a dominant influence on the way he
raised his grandsons. They had to learn to
work and to survive, no matter what hap-
pened in the world.

The world of Clarence’s youth was the
world of segregated Georgia. All of life was
segregated, schools, libraries, movies, and
lunch counters. There were separate water
fountains and publi¢ restrooms for those who
were “‘colored.” Clarence recalle an incident
when they were traveling from Savannah to
the farm in Liberty County. As was cus-
tomary, they stopped for gasoline. His grand-
father asked whether his wife could use the
restroom. The attendant said there was no
“colored” restroom. Clarence’s grandfather
loudly and forcefully told the attendant that
if his wife couldn't use their restroom, he
couldn’t use their gas. And, they sped off and
stopped at & gas statlon with a ‘“colored”
restroom. This was the reality in which
Myers and Christine Anderson were deter-
mined to raise two boys who could do for
themselves.

Clarence and his brother worked with their
grandfather on the oil truck or at whatever
he was doing when there was no need to de-
liver oil. During the school months, they
were required to be dressed and ready for
work by 3 p.m. School ended at 2:30 p.m.
There was always work to be done: in the
yard, on old houses that their grandparenta
owned, maintaining the trucks and car,
painting, roofing, plumbing, etc. On Satur-
days, if there was no oil to be delivered, the
car had to be washed; the lawn, cut; the
hedges, trimmed; the yard, cleaned; shoes,
polished and so forth. To Clarence and his
brother, there seemed t0 be no rest for the
weary.

Clarence’s grandfather believed that he
could do just about anything., And when
Clarence and his brother would eay they
couldn’t do something, he would chastise
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themn not to use the word “can’t” 01d may
can’t is dead. I helped bury him,” he would
often say. For example, in the winter of 1957
he decided to build a house on the family
farm land that had lain fallow for quite some
time. When he said he would build some-
thing, he meant exactly that. He had pre-
viously build the house in which they lived
in S8avannah and several of the houses which
he owned in the neighborhood. Clarence and
his brother were required to work clossly
with him to bulld the house carrying cinder
hlocks, mixing cement, eto, In the epring of
1958, with the house completed, they began
to farm, Each year they clearsd more and
more land 0 plant and cultivate. Thsy also
raised chiokens, plgs, and cows., They built
garages, barns and a wire fence around a
hundred acres or so. Initially, their grand-
father plowed with a horse and mule, with
Clarenoe and Myers following him. Later he
bought an old Ford tractor. Then Clarence
and Myers began to do quite a bit of plowing
at the age of 13 or 14. They also nsed the
tractor to hanl logs and to cut and rake hay,
Aside from plowing with a tractor, the rest
of the farrn work was done manually. They
worked from *‘sun-up to sundown" with an
hour to an hour and a half for lunch. The ex-
tended lunch breaks were necessitated by
their grandfather’s nap after lunch. Myers
Anderson believed, to his grandsons’ chagrin,
that the sun should not catch anyone still in
bed. Everyone should start work as soon as
there were enough daylight to see.

Myers Anderson belleved strongly In the
maxim: early to bed, early to rise. He usu-
ally went to bed between 8 and 9 p.m. and
rose between 2 end 4 a.m. If his grandsons oc-
casionally were fortunate enmough to sleep
surreptitiously until 7 or 8 a.m., he would ob-
serve that they must have thought that they
were rich. And, he would lecture them that a
poor man could not afford to sleep that late.

Clarence’s grandparents were honest, hard-
working, and deeply religlous people. They
believed that hard work and decency were in-
dispensable. For example, at no time could
the grandsons refuse to do an errand for any
nelghbor. Adults were to be addressed in a
respectful manner: yes ma'am, yes sir, Miss
Gladys, Cousin Bee, At no time was a child
permitted to debate an adult.

Hard, honest work was the constant lessor].
Sometimes it seemed harsh, Clarence’s
grandfather repeatedly warned his grandsons
that If they didn't work they didn’t eat. And,
on almost & daily basis he would rsmind
them that his goal was to “ralse them
right”, and teach them *to do for your-
selves.” To his grandparents’ way of think-
ing, their grandsons had to be self-sufficient,
especlally in an environment in which the
odds all seemed to be against them. The ob-
jective often seemed to be learning how to
live, without coming into contact with or re-
1ying on a hostile, segregatad world.

Myers Anderson was fiercely independent,
and believed that hie freedom depended on
his ability to survive, without reliance on a
hostile government and in an environment in
which it seemed that Blacks only had privi-
leges—not rights.

Christine Anderson was a quiet, saintly
woman, She would often intercede with her
husband, on behalf of their two grandsons.
Her most comstant Imstruction to hﬁ;
grandsons was “say your prayers.” And, 880
morning she greeted them with their luneh,
hot hreakfast: and gospel music from the
radio station. She, too, worked constantly. 4

Clarence’s grandparents enrolled him mr
his brother in St Benediot’s Gramn‘lﬂ1
School, a segregated Catholic school. Al
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though the physical plant waa old, the edu-
cation was rigorous,

Freaciscap nuns teught them. Education
was the number one priority, No excuses.
Myers and his brother were informed and re-
minded, a8 required, that in any disagree-
ment with teachers, they were always wrong
and the teacbers were always right. Clarence
and his brother migsed one-half day from
school durlng the entire titne they lived with
their grandparents. Education was seen as
the key to & better way of life. Clarence’s
grandfather felt that Cathollo schools were
better because there was oorporal punish-
ment, discipline, and uniforms. He didn’t see
how & child oould be taught without these,

Clarence, his brother and their grandfather
were members of St. Benedict’s Catholic
Chuarch, where the two boys were altar boys.
(Their grandmother attended & Baptist
Church.) At St. Benedict’s Grammar School,
the puns stressed the inherent equality of all
people, and pushed the students to excel. At
homs, at school, and at Church, Clarence was
constantly pushed and encouraged to per-
form and achieve—no matter what the odds
were.
From 1962-64, Clarence attended 8t. Pius X
High 8chool for the 9th and 10th grades. St.
Pius X was al30 segregated and also taught
by the Franciscan nuns. In 1964, Clarence
transferred to St. John Vianney Minor Semi-
nary near Savannah. He repeated the 10th
grade In order to take three years of Latin.
He finished his high school education tbere
in 1967, At St. John’s, he was the only blaock
stadent in his c¢lass, There was one other
black student in the freshman olase during
Clarsnce’s first year, however, he did not re-
turn for his sophomore year. Attending St.
Jobn’s was Clarence’s first regular contact
with whites, other than nuns. At St. John's,
Clarence redoubled hie efforts to achieve.
And, he did very well, One indication of what
hin clessmates thought of his efforts can be
gleansd from a gtatement which they placed
under his yearbook picture: “Blew that
exam, only got a 98,

From 1087-68, his freshrman year in college,
Clarence attended Immaculate Conception
Seminary in Conception Junotion, Missouri.
He transferred to Holy Cross College in
Worcester, Massachusetta for his sophomore
year and graduated with honors In 1871,
There, he helped found the Black Students
Union, where he served as an officer for three
years. He worked in the Free Breakfast Pro-
gram and tutored in the Worcester commu-
Dity. Clarence was an excellent student who
was consldered by many to be a “grind”. His
college education was financed by a oom-
bination of scholarships, loans and work
study. However, there always seemed to he
Well-intentjoned persons who helped when
Wmea were most difficult. One such person
Wag an anonymous denor of $300 to finance a
Epoed reading oourse for Clarence.

From 191-M, Clarence attended Yale Law
8chool with the intent of returning to Sa-
vannah. He worked for New Haven Legal As-
8lstance during law school and summers of
157 and 1972. He worked for a small inte-
grated firm in Savannah in the summer of
1973, financed, in pert, by & grant from the
Law Studenta Civil Rights Research Counotl,

During his third year in law school, Clar-
ence decided not to return to Savannah as he
bad originally planned. Since he was mar-
Hed, had a child, and student loane, he reluc-
tantly interviewed with law firms. In the
Process, he once again confronted an old
Démesis, ractal discrimination. Though he
had done well in law school, he was interro-
gated about his performance fn college, high
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schoo} and even grammar school. The inter-
view process tended to be ipsulting and con-
descending. The obvious assumption was
that Clarence was not as good as his white
classmates, even if his law school grades
were higher.

Ultimately, John C. Danforth, then Attor-
ney General of Missour!, offered Clarence a
Job in his office. Clarence was first impressed
by Danforth’s sincerity and honesty. Be first
admitted to Clarence that he did not know
how it was to be Black and poor since he was
neither, Then he promised Clarence that he
would treat him the same as everyone in the
offlce.

Clarence sat for the Missourl bar in the
summer of 1974. That summer would be most
memorable not for the bar examination but
for his two-month stay at the house of Mar-
garet Bush-Wilson, who would later becomse
Chairman of the Board of the NAACP. She
allowed Clarence to live at her house, since
he had no money and knew no one in Mis-
sourl. Her generosity, advice and counsel
have influenced and remained with Clarence
over the years.

In August of 1974, Clarence and his family
moved to Jefferson City, Missouri. The job in
the Attorney General’s offlce turned out to
be everything that it had been billed to be,
The work was endless, the staff was small,
and there was no bureaucracy in the office.
It was perfect for a young attorney. Three
days after being sworn in as a member of the
Missourl bar, Clarence argued his first case
before the Supreme Court of Missourl. Over
the next 2% years, he would represent the
state in many cases before the trial courte,
appellate courts, and Supreme Court of Mis-
gourl, in matters ranging from criminel law
to taxation,

In 1977, Clarence left the Attorney Gen-
eral's Office and went to work in the law de-
partment of Monsanto Company, where he
worked on general corporate legal matters
such a8 antitrust, contracts and govern-
mental regulations.

He rejoined now Senator Danforth in Au-
gust of 1979 a8 a leglslative assistant. During
his 1%4 years on Capitol Hill, Clarence was re-
sponsible for issuea involving energy, envi-
ronment, federal lands and public works.

He was nominated in the spring of 1981 by
President Reagan as the Assistant SBecretary
for Civil Rights in the U.S. Department of
Education. 1n the spring of 1982, he was nom-
inatad hy President Reagan to become Chalr-
man of the Equal Employment Opportunity
Commission. He was sworn in on May 17,
1982, He was renominated and reconflrmed in
1986. Having been Chairman of EBOC for
mots than seven years, he has served longer
in that position than any of his seven prede-
Cessors.

Clarence’s first marriage ended in divorce.
He has one son, Jamal, by that marriage, and
has had custody of Jamal since 1983. For
most of his tenure at EEQC he hap been &
single parent. Jamal is now 18 years old and
& junior in high school.

Clarence remarried in May of 1987. His
bride is the former Virginia Bees Lamp. Mrs.
Thomas is a Senior Leglelative Officer at the
U.S8. Department of Labor. Clarence, Vir-
ginia, and Jamal reside In northern Virginia.

[From the New York Timee, July 2, 1991)
FROM POVERTY TO U.S. BENCH—CLARENCE
THOMAS
(By Neil A. Lewls)

WASHINGTON.—Judge Clarence Thomas,
Presldent Bush’s ohoice to succeed Thurgood
Marshall on the Supreme Court, has always
been quick to tell his friends and colleagues
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about the grinding poverty into which he
was born In coastal Georgla.

His father abandoned the farnily to go
north when Judge Thomas was 7 years old,
and his harrled mother sent him to live with
his grandparents in Savannah, the first time
he Iived in a house with a tojlet. His suocess,
he has told friends, was due to his grand-
father’s insistence that he go to school and
work hard.

It was the sense that he had earned every-
thing, and that nothing was given him be-
cause of hie race, that has made him an im-
passioned opponent of affirmative action. “I
was raised to survive under the totalitarian-
ism of segregation, not only without the ac-
tive assistance of government but with its
active opposition,” he once sald In a speech
entitled, “Why Black Americans Should
Look to Conservative Policies.”

He has attacked with relish quotas, time-
tables and nearly al} varieties of racial pref-
erence as having the insidious effect of en-
forcing a notion that blacke cannot compete
with whites on an equal footing. Although
hie personal outlook on that issue probably
extends into his judioial philosophy he has
not yet had the chance to express it as a
Judge.

DIFFERENT VIEW OF THE MEANS

“He made it strictly on the merita, and he
resenta the notion that he's ever gotten any-
where because he’s black,”” sald Lovida H.
Coleman Jr., s Washington lawyer and friend
of Judge Thomas's from the daye when they
both attended Yale Law School. She sald his
views of the goals of civil rights are the same
a8 moest black Americans, “It’s Juet that he
has & different view of the means to those
ends,” she said.

it was his opposition to preference pro-
grams for members of minority groups,
friends say, that first brought him into the
orbit of a small group of black conservatives
who delighted in questioning the views of the
traditional civil rights groups. Eventually he
oame to the attention of the Reagan Admin-
istration.

Principally becanse of his solid legal back-
ground and his vlews as a black opponent of
affirmative action he has long been regarded
as & hot prospect for the Republican Party,
which he joined shortly after Ronald Reagen
was elected President.

Clarence Thomas, 43 yeare old, was born in
Savannah, then mowved to the emall seg-
regated town of Pinpoint, Ga., where, he has
recalled, everyone lived in rickety shacks.

DISCRIMINATION AT BEMINARIES

His grandfather, Myers Anderson, could
not read hut saw to it that Clarence went to
a Catholic school that a group of white nuns
had established for poor hlack children. His
grandfather made him stand up at meetings
of the local chaptar of the National Associa-
tion for the Advanocement of Colored People
and read his grades aloud.

He enrolled at the all-white St. John
Vianney Minor Seminary in Savannah. He
once told an Interviewer that the bigotry
among some of the seminary students dise-
mayed him but the wag shocked that every-
one tolerated it. Still, he thought about be-
coming a priest and enrolled for a time at
another seminary, Immaculate Conception,
in Conception, Mo., but decided against a re-
lglous oareer after encountering more dis-
orimination,

Judge Thomas expressed [rustration at
such discrimination later in life when he told
Juan Williams in an interview for The Atlan-
tic magazine: “There is nothing you can do
to get past black skin. I don’t care how edu-
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cated you are, how good you are at what you
do. You’ll never have the same contacts or
opportunities.”

He graduated from Holy Crose College and
Yale Law School. About that time his firat
marriage, from which he has one son, hegan
to come apart. He hes since married Virginla
Lamp. who works on legislation for the Unit-
ed States Labor Department, and lives in Al-
exandria, Va.

PROTEGE OF DANFORTH

One of Mr. Thomas’s firat jobs was as an
assistant attorney general to John Danforth,
then the Migsourl Attorney General and now
the state's senior Senator. Like many suoc-
cessful people, Clarence Thomas flourished
a8 a protégsa.

He has often sald he was deeply grateful to
Mr. Danforth because he felt he paid no at-
tention to his race.

In hie apsignments as an assistant attorney
general, he assiduously avoided working on
anything to do with race, He worked on tax
and environment cases. He left government
briefly, and with a recommendation from Mr.
Danforth, he went to work for the Moneanto
Chemical Corporation as an in-house coun-
sel. Friends say it was typical of him that he
wanted to take a peek at the corporate
world.

When Mr. Danforth went to Washington,
Mr. Thomas came as a legislative assistant,
working agaln on non-civil-rights issues.

CRITICAL OF CIVIL RIGHTS LEADERS

The Reagan Administration then tapped
him to be the aesistant secretary for civil
rights at the recently formed Department of
Education. In May 1982 he became the chair-
man of the Equal Employment Opportunity
Commisgsion, the agenoy charged with en-
forcing Federal laws against discrimination
based on race, gender, color, national origin
and, eventually, age.

During this period, he became an ever
more forceful spokesman agajnst the tradi-
tional civil rights approach. Friends said
that he often feuded privately with senior of-
ficials in the Justice Department over race
isgues. Yet in a 1984 Interview with The
Washington Post, he complalned that all the
nation’s traditional civil rights leaders do is,
“bitch, bitch, bitch, moan and whine.”

In an article for the Howard Law Journal
and in speeches and interviews he also criti-
cized some aspects of the Bupreme Court’s
landmark 1954 ruling ordering school dessg-
regation, Brown v. Board of Education. He
said the ruling was based too much on senti-
ment and that 1t suggested that black
schools were automatically inferior to white
schools, The ruling, revered by many blacks,
came in a case brought by Thurgood Mar-
ghall, the man whose seat Judge Thomaeas
would replace.

When Mr. Thomas was named to the Court
of Appeals for the District of Columbia,
whioh is widely viewed as the nation's sec-
ond-most influentlal court, opponents and
supporters saw him as a likely Supreme
Court appointment if Justice Marshall re-
tired. His nomination cansed muted anxiety
among traditional oivil rights groups and
leadere who, in the end, lent & quiet but
unenthusiastic support.

FEW CONTROVERSIAL CASES

In his 15 months on the appellate court, he
has not had a chance to rule on any affirma-
tive action cases, nor on most of the other
iseues that are at the center of the nation’s
social agenda like abortion, obacenity and
the proper dividing iine between church and
atate.

Most of the cases in the capital circult in-
volves direct appeals from Federal regulator

CONGRESSIONAL RECORD—SENATE

agencies, and Judge Thomas's opinions on
the bench include many administrative law
rulings that generally upheld the agency.

In criminal rulings, Judge Thomas has
joined with conservatives and liberals.

A regular cigar smoker, Judge Thomas
reads briefs in a emall smoking room off his
maln offlce. He hag recently adopted an exer-
oige regimen in the court’s basement gym.

When the Senate Judiciary Committee
held hearings on his nomination to the ap-
peals court in 1980, it was his tenure at the
employment commiesion that produced the
most criticism.

Senator Howard M. Metzenbaum, an Ohlo
Democrat, voted agalnst confirmation, say-
ing that Mr. Thomas refused to enforce a re-
cent law againet age discrimination. He sald
that Mr. Thomas allowed 1,700 complaints
filed with state anti-discrimination agencies
to lapse without investigation, a charge Mr.
Thomas denied.

CHANGING FOCUS OF COMMISSION

But it was Mr. Thomas’s general steward-
ship of the agency that was behind much of
the complainta by his opponents. Instead of
the large-scale claps-action suits the agency
had brought in the past, he scaled down its
mission, focusing on individual complalnts.

It was during those hearings, under friend-
1y questioning from Republican committee
members, that Mr. Thomas spoke of how he
felt about belng outside the malnstream of
blacks in public life.

“I have taken positions which are at odds
with what 1 have perceived in the past as ex-~
pected orthodoxy and you can say orthodoxy
or stereotype for black Americans,” he sald
at one point. “'I have problems with that.”*

He sald that his grandiather, in his last
conversation with him before his death in
1888, told him to choose batween principle
and popularity. That's what he felt he was
doing, Mr. Thomas said.

CLARENCE THOMAS

Born: June 23, 1948,

Hometown: Savannah, Ga.

Education: A.B., Holy Cross College, J.D.,
Yale Law School.

Career Highlights: Assistant Attorney
General of Missouri, 1974-77; lawyer, Mon-
santo Co., 1977-79; legislative assistant to
8en, John C. Danforth of Missouri, 1979-81;
Assistant Secretary for Civil Righte, Depart-
ment of Education, 1981-82; Chairman, Equal
Employment Opportunity Commission, 1982-
1889; judge, Unitad States Court of Appeals
for the Distriot of Columbia Circuit, 1989 to
present,.

Hobbies: Lifting weights; resding; watch-
ing basketball.

[From the Washington Post, July 2, 1991)

1 EMPHASIZE BLACKE SELF-HELP: THGMAS’
THOUGHTS ON QUOTAB, THE WORK ETHIC AND
CONSERVATISM

Wall Street Journal, 1987: *I flrmly insist
that the Constitution be interpreted in a col-
orblind fashion. It is futile to talk of a color-
blind society unless this constitutional prin-
ciple is first established. Hence, 1 emphasize
black seif-help, as opposed to racial quotas
and other race-consoious legal devices that
only further and deepen the original prob-
lem.”

The Washington Post, 1583: “You can't rep-
licate my grandfather. A sociologist at the
University of Alahama, when he studied
blacks who were successful, found that there
was a strong father figure, a strong person
someplace in that individusl’s life, that
broke him out of the circle of poverty—a
ooach, & minister, grandparent, mother, fa-
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ther. Somebody who sald, ‘Boy, you are
going to school today. You gon’ be some.
body. You gon’ do better'n I'm doin’.' That
was my grandaddy's whole philosophy. I'm
doin’ this for y’all, 50 y’'all don't have to
work for the white man, so y’all don't have
to take what 1 had to take.' My granddaddy
used to say this world is tough, always tough
on a poor man. My granddeddy told me,
when I went off t0 college, ‘Just remember
that no matter how many degrees you get
and how high you go, the lowest white man
in the gutter can call you a nigger.’ The atti-
tude that kept me going carmne from him. He
used to always say that there was no prob-
lem that elbow grease can't solve, Then he'd
say things like, ‘Old man Can’t {8 dead. I
helped bury him,*

From a speech to the Herttage Foundation,
1987: “My household . . . was strong, stable
and conservative. In fact, it was far more
conservative than many who fashion them-
selves oonservative today. God was central.
8chool, discipline, hard work and ‘right-
from-wrong® were of the highest priority.
Crime, welfare, slothfulness and alcohol were
enemies. . . . The most compassionate thing
they (our grandparents) did for us was to
teach us to fend for ourselves and do that in
an openly hostile environment. ... Those
who attempt to capture the daily counseling,
oversight, common sense, and vislon of my
grandparente {n a governmental program are
engaging in sheer folly. Government cannot
develop Individual responsibility, but it car-
tainly can refrain from preventing or hinder-
ing the development of this responsibility.

*, . . 1joined the [Reagan) administration
{in 1881) as an assistant secretary in the De-
partment of Education. I had, initially, re-
sisted and declined taking the position of a8
sistant secretary for civil rights simply be-
cause my career was not in civil rights and
1 had no intention of moving into thia area.
In fact, I was insulted by the initial contact
about this position as well as my current po-
sition. . .. I always found it curious &hat
even though my background was in energy,
taxation and general corporaté regulatory
matters, that 1 was not seriously sought
after to move into one of those areas.

... 1am of the view that blaok Ameri-
oans will move inexorably and naturally to-
ward conservatism when we stop dlscourag-
ing them; when they are treated as & diverse
group with differing intereats; and when con-
servatives stand up for what they believe in
rather than stand against blacks. This 18 not
a prescription for suooess, but rather an as-
sertion that black Amerlcans kmow what
they want, and it is not timidity and co-
descension.

“. .. 1failed to realize just how deep-seat-
ed, the animosity of blacks toward black
conservatives was. The dual labels of black
Republicans and black conservatives drew
rave reviews. Unfortunately, the raving was
at us, not for us. The reaction was negative,
to be euphemistic, and generally hostile. In-
terestingly enough, however, our ideas them-
selves received very positive reactlons, eBD‘E
¢lally among the average working clasa an
middle—class black American who had ‘;‘;
vested or proprietary interest in the socéa]
policles which have dominated the politd
scene gver the t 20 years.

o mhemnp:sequn.lity 13 the basis for ns;
gressive enforcement of civil rights lawé 'ﬁ,.
equal employment opportunity law?
signed to protect individual rights. lﬂl ”
defending the Individual under these ﬂbh-
should be the hallmark of oonservatism may
er than its Achilles® heel. And, In 80 WA
ghould this be the issue of those Who aré
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tagonlstic to individual rights and the pro-
pouents of a bigger, more intrusive govern-
ment. Indeed, conservatives should be as
adament about freedomn here at home as we
are about freedom abroad. We should be at
Jeast as incensed about the totalitarianism
of drug traffickers and criminale in poor
neighborhoods as we are about totalitarian-
{sm in Eastern Bloc countries. The primacy
of individual rights demands that conserv-
atives be the first to protect them.”

Atlantio Magazine, 1887: “There is nothing
you can do to get past black skin. 1 don’t
care how educated you are, how good you are
at what you do—you’ll never have the same
contacts or opportunities, you’ll never be
seen a8 equal to whitas,

«, , . Those who insist on arguing that the
principle of equal opportunity, the corner-
stone of civll rights, means Dreferences fer
certain groups, have relinquished their roles
as moral and ethical leaders in this area. I
bristle at the thought, for example, that it is
moraily proper to protest against minority
recial preferences in South Africa while ar-
guing for such preferences here,”

[From the Wall Street Journal, July 2, 1991)
JUBTICE THoMAS

“Judge Thomas’ life is a model for all
Americans,” President Bush sald yesterday
&8 he honored both the highest ideals of ¢ivil
righte and the great principles of the emerg-
ing comservative jurisprudence. Clarence
Thomes’s record of achievement and his
well-developed judicial philosophy make him
more than qualified to join the Supreme
Court. The combination of who he is and
what he believes could make his nomination
President Bush'’s most important domestic-
policy accomplishment.

Judge Thomas' remarkable career began
when he overcame the hurdles of a life that
started in the poverty of segregated rural
Georgla. His independence was ¢lear when he
graduated from Yale Law School intending
to become a tax attorney, but refused to join
the prestigious law firms that viewed him
primarily as a black, not as a gifted legal
mind. (As Dinesh D'Souza writes nearby, he
Instead went to work in government for
John Danforth. One irony is that Judge
Thomas's refugal to become a law-firm token
Means the American Bar Association may
mark him down for failing to practice law
long enough.)

Ralph Neas and People for the American
Way claim to doubt Judge Thomes® commit-
ment to racial equality. None of this will
eurprise Judge Thomas. He also endured
&niping from the pro-quota lobbyiats during
his elght years as head of the Equal Employ-
ment Opportunity Commiesion. His yeare in
the hothouse of political Washington will
serve him well during the nomination proc-
€8 and later in adjudicating the political is-
Sues that inevitably come to the Supreme
Court,

We would like to put everyone On notice

t these who say Judge Thomas was nomi-
Dated o fill a racial quota run the risk of
being labeled racists. Oppositon to quotas

Dot mean that race is a wholly irrele-
Vant consideration. As Mr. Thomas wrote in
the Journal in 1947, ‘“The Constitution, hy
gmoot-ins the rights of individuals, is color
lind. But a soclety cannot be colorblind,
ANy more than men and women cen escape
their bodies.” We would strongly oppose a
law that mandates that one of the nine Su-
Preme Court seats must be held by a black,
but it is also desirable that a President

Dominate e black who s 80 clearly qualified
for the job.
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This is especially true here and now, Just
a8 Thurgood Mershall symbolized the gen-
eration that overcame Jim Crow, Justice
Thomas would serve as a beacon for a trou-
bied generation of minorities who degerve re-
minders of the importance of strong families
and education. “In my view, only in America
could this have been possible,”” Judge Thom-
a8 3ald yesterday in accepting the nomina-
tion to the post where he said he hoped to
“be an example to those who are where I
Lvas, and to show them that indeed, there is

Om‘"

Judge Thomas is another role model as
well, Many talented minorities and women
have experienced the double-edged sword of
affirmative action. Judge Thomas signaled
at yesterday’s press conference that he can
be stoic 1n the face of taunts by those who
refuge to believe that his accomplishments
are his own.

Uniike David Souter, this nominee has a
long and distinguished paper trail. From his
writings and actions, we have no doubt that
Justice Thomas would join Antonin Secalia
on the scholarly and sometimes libertarian
wing of the conservative court. We would not
be surprised If he gives the court a greater
understanding of economic liberties as one of
the Founding Fathers’ more important civil
rights.

Judge Thomas has made very clear that he
is of the judicial-restraint achool that abhors
legislating from the bench. He has written
serveral important decisions, but we are es-
pecially impressed with his May 10 opinion
in Croess-Sound Ferry Services v. Intersiate
Commerce Commission.

In it, he addreesed the key questlion of
standing-—that is, when does a case raise the
kind of controvery that courts are supposed
to decide. *“When federal jurisdiction does
not exist, federal judges have no authority to
exercise it, even if everyone—judges, parties,
members of the public—wants the dispute re-
solved,” Judge Thotas wrote. ‘“The trulstic
constraint on the federal judicial power,
then, is this: A federal court may not, decide
cages when 1t cannot decide cases, and must
determine whether it can, before it may."
Judicial restraint has rarely been so pithily
expressed.

Judge Thomas s precisely the kind of ju-
rist President Bush assured votere he would
gselect. He would take the Constitution seri-
ously and apply the laws equally. We eagerly
await the beginning of many years of service
by Justice Clerence Thomas,

[From the New York Times, July 2, 1991)
CLARENCE THOMAS IN HI8 OWN WORDS
ON AFFIRMATIVE ACTION

I firmly insist that the Constitution be in-
terpreted in & colorblind fashion. It is futile
to talk of a colorblind soclety unless this
constitutional principle is firet established.
Hence, 1 emphasize black self-help, as op-
posed to racial quotas and other race-con-
scious legal devices that only further and
deepen the original problem. (From a Letter
to the Editor of The Wall Street Journal,
Feb. 20, 1987.)

SURVIVING RACISM

Of course, I thought my grandparents were
too rigld and their expectations were too
high, 1 also thought they were mean at
times. But one of thelr often-stated goals
was to raise us so that we could “do for our-
selves,” 8o that we could stand on our “own
two feet.” This was not their societal policy,
it was their family pollcy—for their family,
not those namelese famiiles that politicians
love to whine about.
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The most compassionate thing they did for
us was to teach us to fend for ourselves and
to do that in an openly hostile environment.
In fact, the hostility made learning the les-
80n that much more urgent. It made the dif-
ference between freedom and incarceration:
life and death: alcoholism and sobriety. The
evidence of those who failed abounded, and
casaaltles lay everywhere. But there were
also many examples of success—all of whom,
acoording to my grandfather, followed the
stralght and narrow path.

I was raised to survive under the totall-
tarianism of segregation, not only without
the active assistance of government but with
its active oppoeition. We were ralsed to sur-
vive in spite of the dark oppressive oloud of
governmentally sanctioned bigotry. Self-suf-
ficiency and spiritual and emotional security
were our toole to carve out and secure free-
dom. Those who attempt to capture the dally
counseling, oversight, common sense, and vi-
sion of my grandparents in a governmental
program are engaging in sheer folly. (From
“Why Black Americans Should Look to Con-
servative Polioles,”” The Heritage Lectures,
No, 119.)

ON AFRICAN-AMERICANS

Blacks are no less pluralistic than the rest
of soclety. Just as no one really speaks for
white America, no one really speaks for
black America. . . . The argument that the
views of the black leaderahip are consonant
with those of black Americans misges the
point, since most blacks are not represented
by black politicians, Nor are most blaoks
members of organizations that claim to rep-

resent them. ... The real issue here, how-
ever, 18 not who represents black Amer-
ica. . . . Rather, the real issue 1s why, unlike

other individuals in this country, black indi-
viduala are not entitled to have and express
points of view that differ from the collective
hodgepodge of ideas that we supposedly
share because we are members of the same
race,

There seems to be an obsession with paint-
ing blacks as an unthinking group of autom-
atons, with a common set of views, opinions
and ideas. Anyone who dares suggest that
this may not be the case or has a viewpoint
that disesgrees with the “black viewpoint’ is
immediately cast as attacking the black
leadership or as some kind of anti-black ren-
egade. . . . Many of us accept the ostracism
and public mockery in order to have our own
ideas, which are not intended to coincide
with anyone else’s, although they may well
do just that. The popularity of our views is
unimportant, hence, polls and referendums
are not needed ¢to sustain or ratify
them. ... We certainly cannot claim to
have progressed much in this country as long
as 1t is insisted that our Intellects are con-
trolled entirely by our plgmentation, with
ita countless variations, even though our in-
dividual experiences are entirely different.
(From an Op-Ed plece in The Los Angeles
Times, Nov, 15, 1985.)

[From the Washington Times, July 2, 1991]
“HE LOVED Hia BOOKS,” JURIST'S FAMILY
BAYS

SAVANNAH, GA.—-Clarence Thomas was &
studious youth who worked hard for the
honor he achieved yesterday when President
Bush nominated him to the U.S. Supreme
Court, his jJoyous family and friends sald.

“Any time you wanted to find him, you
would have to go to the library,” said his
mother, Leola Willlams of Savannah. “If you
wanted him to do something, you‘d just go to
the Carnegie Library, and there he was. He
loved his books.”
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Mrs. Williams was 18 when Clarence, her
gecond child, was born in a house without
plumbing in Pinpoint, Ga., a tiny commu-
nity south of Savannah,

“Where we came from, we didn’t have
nothing. When he was born, I didn't have
anything. We just lived day by day. I picked
erabs for a living to take care of him, and
then my father and my mother stepped in to
help ue. I just wish they were here today,”
she sald.

Judge Thomas' sister, Emma Mae Martin,
44, said she had expected her brother to be
chosen for the high court.

“I think he earned it. He worked very hard
for it. And he belleves in the Lord,” she said
in a telephone interview.

State Sen, Roy Allen, who practices law in
Bavannah and Atlanta, said he and Mr.
Thomas were schoolmates at an all-black
Catholic grade school, St. Benedict’s, and
gerved as altar boys together,

“] can’t tell you how happy I am for
him. . .. Anything good that comes ¢to
Clarance, he deserves it all,” said Mr. Allen.
“He’ll do an excellent job. He is consistent,
determined and he's just a good guy.”

Mr. Allen, a Democrat, sald he isn’t both-
ered by Judge Thomas' conservative Repub-
lican background.

“You have to understand Clarence's up-
bringing,”” he saild. “His family were strong,
devont Catholies. I would guess you may
want to call it conservative. But to me, he
represents the dream that African-Ameri-
cans want to achleve. I don't know if you can
disseot that into labels—conservative, lib-
ersl or whatever. He's a guy who has prin-
ciples.”

[From the Washington Post, July 2, 1991]
JUDGE THOMAS’ NOMINATION

Judge Clarence Thomas, who was nomi-
nated yesterday by President Bush to fill a
vacancy on the Superme Court, has heen a
well-known and sometimes controversial flg-
ure in the government for more than a dec-
ade. But even those who have dieagreed with
him on polioy grounde will concede that his
life, which began In extreme poverty, has
been one of accomplishment, If confirmed, he
would bring to the court a range of experl-
ence not sharsd by any other sitting juetice.

Conservative black Republicans are a rare
breed, and Judge Thomas’s performance in
high-visibility ¢ivil rights jobs in the Reagan
and Bush administrations was watched care-
fally. Hia actiona in these positions will
surely be the focus of the Senate Judiciary
Comrnittee’s inquiry, which will begin soon,

The terrain is not unfamiliar, however,
Only 18 monthe ago he went befors the same
panel t0 be confirmed in his present position
on the U.S. Court of Appeals for the D.C. Cir-
cult. Sen. Howard Metzenbaum initiated a
thorough investigation, listened to every
group and individual with a grievance, sifted
through thousands of documents and was
nevertheless able to persuade only one other
Benator to vote with him against the nomi-
natlon. This time the stakes are higher and
the questioning will go beyond his record {n
the government to his broader judicial phi-
loaophy. Groups that chose to eit out the laat
confirmation battle will surely bs involved
this time.

Judge Thomas Is the first person nomi-
nated to the Supreme Court who was born
after World War II, He is only the second
black named to that position. But it is his
personal background that would bring the
most important element of diversity to the
court. Justice Thurgood Marshall, the only
black to have served on the Supreme Court,
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certainly knew discrimination and adver-
sity, but he was the product of a stable,
working-olass family living in Baltimore.
Judge Thomas was ralsed in rigidly seg-
regated Georgia by grandparents who he says
were functionally illiterate. Nevertheless,
they managed to provide him an education, &
disciplined and loving home and the encour-
agement necessary to convince him that he
could succeed.

He said yesterday that he wanted ¢o be ‘““an
example to those who are where I was.” On
the court, he could be more. He could add, if
he chose to, & welcome and much needed sen-
sitivity on isgues of race and poverty.

[From the Dallas Morning News, July 2, 1991]

STRONG CHOICE: JUDGE THOMAS I8 A MaN oF
INTEGRITY, ABILITY

It is sald that the finest steel is ternpered
in the hottest fires. If true Judge Clarence
Thomas, President Bush’s nominee for the
U.S. SBupreme Court, is a man of fine steel. A
child of poverty reared by grandparents, in a
tenement lacking indoor plumbing, Judge
Thomas through strength of character and
with the devoted help of his grandparents
has constructed for himeelf an exemplary
life, a life that raises a standard to which fu-
ture generations of Americans may repair,

Like the man he has been chosen to suc-
ceed, Justice Thurgood Marshall, Judge
Thomas I8 black. Like Justice Marshall, he
rose through great personal effort and In the
face of obstacles that would have thwarted
lesser men. Unlike Justice Marshall, Judge
Thomas has developed a view of life and law
that places greater emphasis on individual
effort, individual responsibility and the
sanctity of law above race. These beliefa
have led him to oppose quotas and other af-
firmative action tools that grew out of the
civil rights movement of the 1960s.

There will be an attempt by liberals who
believe that indlviduale are victimse of soci-
ety’'s fallings and that speoial legal redress is
essential to overcome discrimination to cast
him as an “Uncle Tom’ who has adopted his
conservative views from expediency, not con-
viction. No less an authority than Alphonso
Jackson, director of the Dallas Housing Au-
thoricy, asserts any such allegations would
be pure bunk,

Capable, competent and compassionate are
the words, Mr, Jackson, a man who chooses
his words with care, uses to0 desoribe his
friend of 20 years, Judge Thomas. “Judge
Thomas 18 a man who belleves at the deepest
level justice must be colorblind,” asserts Mr.
Jaokson, ‘‘He believes African-Americans
should use their economic power to do for
themselves rather than ask for something
they feel thoy are owed.”

While some might take issue with that phi-
losophy any detraectors will find it difficult
to take issue with Judge Thomas’ legal abili-
ties, his mental strength, hie character or
his judicial temperament.

It will be hard indeed for even those sen-
atore who most vigorously dlsagree with
Judge Thomas’ voluminous written record to
fault & man who could climb from such ab-
ject poverty through a then all-white semi-
nary school through Holy Cross (on scholar-
ships) and finally through Yale Law School.
It will be hard for a Senate Judiclary Com-
mittee that voted 21 to 1 t0 confirm Judge
Thomas for the 1st U.8. Circult Court of Ap-
peala to now find isgsues with which to reject
him for the high court.

Although many justices have gone through
a metamorphosis from one philosophy to an-
other, Judge Thomas would begin his tenure
on the high court as an acknowledged oon-
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servative, Many will find the stark contrast
with Justice Marshall offensive. The goals of
these two men however are not so different,
They both believe deeply in justice. However
different the roads they would take to attain
that justice, President Bush has clearly
found a nominee whose charaoter, integrity
and intellect equal those of Justice Marshal],

[From the Chicago Tribune, July 2, 1991]
A NOMINEE WITH A MIND oF HI8 OwN

When Clarence Thomas paused yesterday
to look back over an improbahle life that has
taken him from poverty in the segregated
South to the threshold of the SBupreme Court
of the United States, he was suddenly so
overcome with emotion that he couldn't
speak. It was & moment with deep emotional
glgniflcance for the nation as well,

It reminded us all that at its best, this
country still stands for the bellef that every
pereon should be allowed to rise as high as
hie abflities willl take him. This ideal has not
been realizod in full in American society, but
Thomas’ nomination symbolizes our contin-
ued commitment to make it a reality, de-
spite serious and sincere disagreements
about how to reach that goal.

Critice question whether the quota-basking
president has embraced his own quota for the
Bupreme Court, replacing & black with a
black. They miss a oruoial point about the
Supreme Court which is that it serves as
guardian of our bellef in “equal justioe under
law.”

When Lyndon Johnson named the first
black justice, Thurgood Marshall, in 1967, be
provided something badly needed: visible
proof that the court, and the law, are of, by,
and for the people—all the people. Today, sad
t0 say, that fact still needs affirmation,

It was rumored that Bush would pick a
Hispanic for the job instead—a cholice that
had obviour political attractions, eince Re-
publicans are far more likely to attract His-
panfoc votes than black ones. The Hispanic
judges who were mentioned as possibilities
most likely would have stirred little of the
controversy that the independent-minded
Thomas certainly will. It took courage for
Bush to set these considerations aslde.

There 18 much to bs learned about the
nominee in his Senate confirmation hear-
ings, but he appears fully qualified for the
job, bringing a wealth of experience in gov-
ernment unusual for someone of 43 years. A
Yale Law School graduate, Thomas worked
in the office of the Miseouri attorney general
and on Capitol Hill beforse joining the Reagan
Education Department as assistant seoretary
for oivil rights. In 1982 he became chalrman
of the Equal Employment Opportunity Com-
mission, and eince jast year he has served on
the U.8. Court of Appeals for the District of
Columbia.

The coming controversy stems not from
his eredentials or his ability but his ideol-
ogy. Thomsas has been an unyielding oppd-
nent of racia) preferences and of federal pOll}
¢les that he feels foster quotas. AS head o
the EEOC, he rejected the old policy of treat-
ing racial disparities as proof of dlacrlmln?-
tion, while scorning raclal adjustmenta in
aptitude tests as assuming *‘some mherenlt
inferiority of blacks, Hispanice and other mi-
norities.”

For these and other stands, he was ab:
tacked by liberal lawmakers and or:mni&":’*11
tions. But his views, whether one 2gToes “gm
them or not were not formed without & e
and deeply personal understanding of tn .
plight of African-Americans. BSenators & o
interest groups have every right to areue
that Thomas {8 wrong on many racial isaues:
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they would be unfair and ill-advieed {0 sug-
gest that he is indifferent to racial justice.

Busb could have found many nominees who
could bave counted on easier approval by the
Benate. Thormnas will probably require a hard-
er fight, but there is reason to think he's
worth it.

JUSTICE IN THE NEW BALANCE
(By William Murchinson)

Neltber Judge Clarence Thomas’ race
(black) nor his professional attainments ({m-
pressive) nor hig personal dignity (Immense)
s llkely to spare him a good old-fashioned
media meuling. Not to mentlon what the
Senate will do to him.

With eny lnok, nonetheless, the 43-year-old
Judge Thomas 18 bound for the U.S. Supreme
Court. He could occupy his chair for 40 years.
That's until the year 2031—a time when
American sohoolboys won’'t remember
whether George Bush or Cher was president
way back in the "90s.

Judge Thomas’ nomination to the court
vindicates the Rev. Dr. Martin Luther King's
bellef—a conviotion at least as widespread
among whites as blacks—that race is no
proper barrier to persohal achievement.
Fancy 35 years ago the idea of a black Geor-
gian sitting on our highest court! Why, it
Just wasn't going to happen, such were the
rigors of racial segregation.

1t’s very likely to happen now.

Not that Judge Thomas' race was the
irrelevancy the president tried to make it
ont (any more than it was the obsessive fac-
tor the media, in questioning President
Bush, sought to depiot it a8 being).

Clarerce Thomas is a host of things in ad-
dition to bleck: & federal appeals judge, &
former chairman of the Equal Employment
Opportunity Commiseion, a sound thinker, a
patriot.

Now obviously it doesn’t hurt that he has
been nominated to succeed the court's only
black member, Justice Thurgood Marshall.
Reporters eager to trap the anti-quota presi-
dent in what they regard as a philosophical
{nconalstency won't enjoy the reminder that
Justice Marshall’s primary qualification for
the oourt, apart from a sharp legal mind, was
his race. It shouldn't be forgotten that Presi-
dent Johnson, nominating Justice Marshall
fn a moment of enormous raclal tension,
spoke preudly of how the time had come for
just this appointment. Such 18 politics, the
art of which Johnson was past master.

The Supreme Court, technically an above-
it-all judiolal body, has never been more po-
litical than today. In picking Supreme Court
appointees, a president thinks politically. It
is folly to think otherwise.

The court is political in the sense that it
has for 35 years presumed to order and reor-
der our most tense, most divisive political
issues rather than refer them to the judg-
ment of political bodies. To be sure, this dis-
pogition js ohanging fast. The ocourt, with
growing speed, am conservative members
take thelr chairs, i8 changing fronts, In the
court term just ended, the states gained, or
rather rsgained, important tools for the
Dresecution of criminals and the safeguard-
ing of society.

George Bush wants Clarence Thomas to
partiolpate in the court’s overdue journey
back toward judiclal sanity end restraint.
One gathere that this is Judge Thomas' own
inclination—to walk wide of the aotivist,
Type A judging 8o harmful to Americen ju-
risprudence sinoe the time of Earl Warren; to
defer, where possihle, to the oonsidered de-
liberations of elected lawmakers,

For just thie reason, various media coms-
mentators and social prophets probably will
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try to flay Judge Thomas alive. Benjamin
Hooks of the National Association for the
Advancement of Colored People, as the
media promptly pointed out to Mr. Bush
(who felgned incredulity), is already after
Judge Thomas' hide. Varlous senators—all
the while expressing their cominitment to
Equal Rights for All and sniff-aniffing at the
neoesgity of opposing a black man—will op-
pose him anyway.

Judge Thomas' wholly negative record on
affirmative action, aoquired during his long
tenure on the Equal Employment Oppor-
tunity Commission, renders him more vul-
nerable yet.

Ongoing debate on the civil rights bill—at
whose center is the controversy over racial
quotas—helpe t0 guarantes Judge Thotnas a
hot seat at hearings of the Senate Judiciary
Committee.

Nonetheless, Judge Thomas’ position on
quotas is as traditional as it {s popular. And
Mr. Bush has important assets: power, pres-
tige, high ratings in the polls; not least, in
Clarence Thomas, an honorable and highly
qualified candidate for our top court. The
golng will be rough and relentless, but if
Judge Thomas is the man he’s said to be, he
should come through—in one piece and ready
to roll.

[From the Wall Street Journal, July 3, 1981]
THE VIEWS OF JUSTICE THOMAS, ACCORDING TO
JUDGE THOMAS
(By L, Gordon Crovitz)

The opinions on public policy he held be-
fore he joined the bench are getting a lot of
attention, but the best way to predict how
Justice Clarence Thomas would rule is to re-
view how Judge Clarence Thomas has ruled.
In his year on the federal appeals oourt in
Washington, Judge Thomas wrote 19 opin-
ions. His political enemies won't find much
grist in these rulings, which are textbook ex-
amples of judicial reptraint.

The caser deal with issues ag diverse as an
airport for Toledo, searches of crack dealers
and a spat over dog-food clalms. What 18
most important is the approach Judge
Thomas took. In interpreting statutes and
precedents, he used close reasoning and
shunned any search for shadows, penumbra
or emanations.

The case challenging the expansion of the
Toledo airport asked whether the Federal
Aviation Authority complied with all the en-
vironmental regulations before approving
the new plans. The plaintiffs invoked the
broadly worked National Environmental
Pollcy Act. In upholding most of the FAA's
action, Judge Thomas showed & keen wit. He
wrota, *Just as NEPA {8 not a green Magna
Carta, federal judges are not the barons at
Runnymede.” He said that judges enforce the
law *by ensuring that agencies comply with
NEPA’s procedures, and not by trying to
coax agency decirion makers to reach cer-
tain results.” (Citizens Apainsi Burlington v.
Busey)

His most important constitutional ruling
was on the doctrine of standing, which I8 a
key limit to judicial activiem. The Constitu-
tlon requires a case or controversy before
judges can issue an opinion; there must be
rsal parties with real legal issues. Judicial
activists often wave non-cases {nto court by
glving speocial-interest groups—and oocasion-
ally even dolphins and trees—standing to
sue. Judge Thomas took the more tradl-
tional approach in a partial dissent when a
ferry compabny challenged an exzemption
from a regulation that the Interstate Com-
merce Commiseion granted to one of ite com-
petitore.
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Judge Thomas wrote in a partial dissent
that the ferry company had no business in
court because it wasn't the ‘‘aggrieved”
party, as required by the statute regulating
litigation jnvolving the ICC. The company
wanted the judges to [orcs the ICC to prepare
an environmental impact statement before
granting new routes to its competitor. “I
agree that as a matter of policy, it probably
should,” Judge Thomas wrote. “As a matter
of law, however, the Comunission has no
power to regulate ferries for environmental
reasons.”

This meant the ferry company had no
standing to sue, s0 judges had no right to
hear the case, *When federal jurisdiction
does not exist, federal judges have no author-
ity to exercise it, even If everyone—judges,
parties, members of the public—wanta the
dispute resolved,” he wrote. “A federal court
may not decide cases when it cannot decide
cases, and must determine whether it can be-
fore it may.” Thie 1 an important statement
of separation of powers—not the view of &
juetice who would take social questions
away from the political hranches of govern-
ment. {Cross-Sound Ferry Services v. ICC)

Judge Thomas also showed his judicial re-
stralnt in & case of ineptitude by the Federal
Energy Regulatory Commission. Judges have
repeatedly ruled that regulators used arbi-
trary caloulations to determine the proper
rate of return for a Tennessee gas pipeline.
Judge Thomas warned FERC that he was
tempted to grant the pipeline company’s re-
quest for a certain rate. But, he wrote, “le-
gitimate conoerns about judicial overreach-
ing always militate in favor of affording the
agency just one more chance to explaln ite
decislon.” (Tennessee Gas Pipeline v. FERC)

One case at first glance seems {0 raise con-
stitutional questions, but turns out to be
more limited. Federal workers asked for a
preliminary injunction agalnet a recent law
that bars them from eccepting payment for
articles or speeches. This raises free speech
and property rights questions, but Judge
Thomas’s opinion was limited to whether the
trial court was right to deny a preliminary
injunction. He agreed that the plalntiffs did
not risk irreparable harm by walting for the
trial court to rule on the case’s merite,
(NTEU v. U.8.)

A pair of business capes discloses a sophis-
ticated approach. He ruled against a Justice
Department claim that a merger in the mar-
ket for underground drilling rigs would vio-
late the antitrust laws, The merger between
& Finpish company and a French subsidiary
of a Texas firm would give the company a
large U.8. market share, but Judge Thomas
applied the Chicago School jurieprudence
that now guldes the Bupreme Court. Con-
trary to the Justice Department’s big-is-bad
approach, he ruled that a large market share
does not by itself signal barriers to entry for
new competitors, (I7.S. v. Baker Hughes)

Another case arose when two pet-food com-
panies sxchanged nasty accusations of mis-
leading advertising—one dog food claimed it
prevented hip disease, the other clalmed it
was preferred by more veterinarians. Judge
Thomas reversed part of a damage award be-
canse there was no “finding of willingness or
bad faith,” as requlred by the false-advertis-
ing statute. This emphasis on bad intent,
often overlooked in securities and environ-
mental cases, is an Important limit on liabil-
ity. (ALPO v. Ralston Purina)

Seven of Judge Thomas's opinions were ap-
peals from drug cases; as a justice, he will
have some notion of what it {8 the police are
up againet. Most of thepe cases were requests
by defense lawyers for & judge to find some
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technical problem with a search, seizure or
confession, which Judge Thomas refused. In
one case, the defendants tried to throw a
gym bag containing crack into a sewer when
the police approached. Other seizures in-
cluded beepers, a favorite tool of the drg
trade. Judge Thomas referred to one peigh-
borhood 48 ‘‘an open-air drug bazaar."

His close reading of a statute led him to re-
verse part of a criminal conviction of a deal-
er named Keith Long. The pelice used a
search warrant to find cocaine, butane torch-
es for processing the drug and large amounts
of cash. They also discoverad & revolver be-
tween the cushions of a sofa. A jury con-
victed the defendant on the drug charges,
but also under & law againet using or carry-
ing & weapon in drug trafficking.

Judge Thomas reversed the firearm convic-
tion. He said the prosecution reasoning went
too far: “Long was connected to the drugs;
the distribution of the drugs was facilitated
by the gun; since Long thus derived benefit
from the gun, he ‘used’ it.” He rejected this
view, saylng it would mean ‘“‘that the word
‘nge’ has no discerning boundaries.”

Judge Thomas is a conservative judge, if
this means that he views his job ae interpret-
ing the law and not making it up or ruling
for or agalnst parties based on who they are.
A 30-year period of judiclal activism from
the SBupreme Court 18 now destined to end.
Even liberals should be able to resolve them-
gelves to a Justice Thomas, who would know
his job is the law and not politios.

[From the Washington Times, July 3, 1991]

UNQUALIFIEDLY QUALIFIED

In tapping Clarence Thomaeg to f1il the Su-
preme Court geat of Thurgood Marshall,
President Bush has chosen one of the most
promising jurists in the nation. Despite his
relatively youthful ¢3 years, Mr. Thomas al-
ready has shown that he possesses a brilliant
legal mind and a commmitment to public serv-
ice in the best sense of that term.

Mr. Thomas’ origins are humble. His fam-
ily worked hard to enable him to go to col-
lege, and he worked hard as well, In his
statement to the press after Mr. Bush an-
nounced his nomination, he choked with
emotion as he thanked his grandparents, his
parente and the nuns from his Catholic
gchool days, “all of whormn were adamant that
Igrow up to make something of myself.”

That he did, He graduated from Holy Cross
and went to the Yale Law School, and when
finished he went to work for the Missouri at-
torney general, now Sen. John Danforth. He
made a lasting impression. ‘I know him to
be an absolutely firet-rate lawyer, and be-
yond that, I know him to be a first-rate
human being,’” Mr. Danforth has said. In
1977, Mr. Thomas left government to practice
law in the private sector, for Monsanto
Corp., before rejoining Mr. Danforth as a leg-
islative assistant in Washington in 1978.

In 1881, the Reagan administration named
Mr. Thomas to head the civil rights division
of the Education Department. In 1982, he
went on to head the Equal Employment Op-
portunity Commission, when in the course of
eight years he compiled a distinguished
record of aggressive enforcement of anti-dis-
crimination laws in the workplace. In those
yoars, he also developed a reputation ae a
forceful proponent of equality of oppor-
tunity. He championed the idea of a color-
blind Constitution and opposed racial quotas
and other devices that gave legal status to
groups rather than Individuaia. He also
forcefully opposed the intellectually fashion-
eble 1980s doctrine of equal pay for ‘“‘com-
parable worth," & notlon that, had it pre-
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vailed, would have had judges setting pay
scales for private and public enterprises
throughout the United States.

In 1990, President Bush named Mr. Thomas
to the Court of Appeals of the District of Co-
lumbia. He was widely seen at the time as a
rising star and a likely contender for a Su-
preme Court seat. That, combined with his
commitment to a colorblind sooiety, meant
he wae subjeoted to an unusually high degree
of scrutiny by political opponents. The
American Bar Association twice undertook
full background investigations and pro-
nounced him “qualified.” Senate Judiciary
Committee Chairman Joseph Biden issued a
demand for him to produce thousands of
pages of documents from his EEOC years. if
any of the senators were hoping to find
something to derall his confirmation, they
failed to do so.

Meanwhile, Democratic Sens, Samn Nunn
and Charles Robb, convinced of his abilities,
introduced him to the Judiciary Committee
and endorsed his nomination. Mr. Thomas
forcefully defended his record at the hearing,
and the only Judiclary Committee member
who opposed him was Sen. Howard Metzen-
baum.

In his year and a half as an appeals court
judge, Mr. Thomas has further distinguished
himself. He has written firm opinions on
criminal justice matters and I8 obviously
sensitive to the proper role of the federal
courte,

President Bush has picked the right per-
son. The Senate should move quickly to con-
firm Clarence Thomas.

[From the Manchester (NH) Union-Leader,

July 3, 1991]
NH CLASSMATE: NOMINEE A VOICE OF
MODERATION
(By John Distaso)

A Manochester attorney who was a college
clagsmate of U.3. Supreme Court nominee
Clarence Thomas remembersd him yesterday
ag Intelligent and quiet student who was a
voioe of moderation during campus ant]-dis-
crimination rallies.

Bruce F, Dalpra, who was graduated from
the College of the Holy Cross in Worcester,
Mass., in 1971—the same year as President
Bush’e newest Supreme Court nominee—said
the judge was a member of the Blaock Stu-
dent’s Union, but said he espoused working
within the system, not tearing it down, to
end inequities and discrimination.

‘*Clarence wasn't a blg man on campus,
even as far as the Black Students Union
went,” Daipra told The Union Leader. “He
was more of & voice of moderation.”

Dalpra sald he personally enjoyed attend-
ing rallies and meetings of all ideologies—
“from the Young Republicans to the SDS
(the radical lefy Students for Democratic So-
clety)’—and recalled hearing classmate
Thormnas speak five or six times.

He also was in a class—either history or
philosophy, he said—with Thomas during
their freshmen or sophomore year, The thing
that stands out the most about the judge's
classroom presence was, “‘He was very, very
intelligent,” Dalpra said.

Dalpra rscalled that there were compara-
tively very few minority students at Holy
Cross, but he also recalled that the Black
Students Union was vocal,

Thomas ‘‘was probably one of the more
moderate spokesmen for the organization.
He would advocate working in the system, a
quist type of protest. He wouldn’t advocate
burning down buildings.”

“He was very reserved and very well-spo-
ken,” Dalpra sald. “But my guess 18 that
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Clarence will not be as oonservative op the
bench as some people think,"

Bush's nornination of Thomas cames three
woeks short of a year after New Hampshire's
David Souter was nemed to succeed Justice
Willlam Brennan on the high oourt.

Souter was championed through the cop.
firmation procees by his long-time friend,
8en. Warren B. Rudman, R-N.H.

In Washington, there was speculation yes-
terday that Missouri Republican Sen. John
Danforth, who formerly employed Thomas ag
an alde, would usher Thomas through the
proceas much as Rudman did for Souter.

Although Danforth's office could not cop-
firm the speculation, Rudman spokeemagn
Paul Jacobaon sald that Rudman’s office al-
ready had been {n touch with Danforth's.

Jacobson, noting that Rudman and Dan-
forth are friends and “close, ideologically,”
sald Rudman legal aid Thomas Polgar called
the Danforth camp yesterday to ask if they
needed any advice.

“1 had e reporter from USA Today tell me
that Sen. Rudman set the model for how to
shepherd a U.8, Supreme Court nominee
through the process,” Jacobson sald.

But Jacobson sald, “There are no plana in
our office to play any active role in the
Thomas nomipation.”

Rudman, he said, has not even made up his
mind yet on whether he will support Thom-
as.

‘“‘S8en. Rudman won’t play a heavy role in
this, other than having already sort of set
the model on this,' said Jacobson.

Another member of Souter's “conflrmation
team,’* former N.H. Attorney General Thom-
a8 Rath of Concord, eald Judge Thomas will
receive help from experts in the Bush admin-
istration, but he sajd it will be even more
helpful if Danforth does for Thomas what
Rudman did for Souter.

Rath, who, llke Rudman, is a close per-
sonal friend of Souter, sald he doubts Thom-
a8 realizes what kind of scrutiny he is about
to undergo.

“He'll have to endure an inoredible public
mioroscope,” Rath sajd.

Rath aaid he supposed that the fact that
Thomas 18 black, was divorced and 18 now
married to & white womnan also will be ralsed
as an 1ssue, just as the national media iried
to suggest that Souter is homosexual be-
cause, at age 60, he 1s unmarried. w

“‘Nelther one I8 an issue,” Rath said. “But
that 18 the nature of the publio mioroscope.
It's the People magezine ayndrome.

[From the Washington Post, July 3, 1891]
WHAT MANNER OF MAN, CLARENCE THOMAS?
(By William Raspberry)

Youll be hearing & lot about Clarence
Thomas over the next few weeks, as Presl-
dent Bush’s newest nominee for the Supreme
Court; is put through hie paces.

Some cﬂ‘ what ;gu will hear will be merely
factual: Thomas i a man of limited judiolal
experience and not a lot of courtreom experl-
ence for that matter. X

But you'll also be hearing a lot of tal
about his suspect politics, the fact that he 18
& Repuhlican and, worse, & oconservative Re-
publican—and worse still, a black conserv-
ative Republican. What manner of man could
he be, a8 & white friend put it to me the day
of the nomination, “to work against his owD

ople”'?
peHg:. reference was to Thomag' tenuré 38
¢halrman of the Equal Employment OP‘DOI:'
tanity Commission, but it started me think-
ing about the man whose Il)atsmg:casion-

crossed mine over the lae .
m“,;hnt manner of man I8 he? Ccmssrvabiv;?
Yes. At odds with the clvil rights eatablish-
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ment? Frequently. The best person to euc-
ceed Thurgood Marshail on the Supreme
Court? Assuredly not. But an idiot, insensi-
tive black man who 18 “against his own peo-
ple”? Not for a minute.

You can’t understand Thomas without

knowing something of the two principal in-
fluences in his life: the illiterate grandfather
who raised him and the nuns who taught
him.
«] have to look at my own life and say,
what {8 1t that made me different from my
gister?” he told me in an interview eight
years ago. “We come from the same place,
the same genes, the same mother and father,
the same oiroumstances. But we were raised
by different relatives. She was ralsed by my
mother's aunt; my brother and I were ralsed
by my grandfather. My brother and 1 grad-
uated from college, and my grandfather was
fapctionally 1lliterate. He could barely read
and write—read enough to read the Bible.
But he was a tough old man.”

That grandfather, Myers Anderson, never
taught young Clarence and his brother to ig-
nore disorimination. How could he, when the
boys watched the old man being hum!liated
by whites in their hometown of Savannah?
But he taught thern that the way to defeat
discrimination was through hard work and
education. He put an end to their hooky-
playing and made them study. He made themn
get up early in the morning to work with
him on his fuel-0il delivery service. And he
scronnged the 330 & year to send Clarence to
Catholic school,

“‘I'm doin’ this for y’all,’ he’d say, 8o y'all
don’t have to work for the white man, so
y'all don't have to take what I had to take.’
Then he'd say things like there's no problem
elbow greasge can't solve, or ‘0ld Man Can’t is
dead. I helped bury him.’ That sort of up-
bringing olearly affects your sense of justice,
tachnique—everything—not only intellectu-
ally but emotionally.

“My sister? AFDC. Four kids. 8he’s a good
persom, & super person. But she’s uneducated,
on welfare, She works in the crab factory,
plcking orebs just like my mother did.”

The nuns who taught him reinforced Myer
Anderson’s lessons of hard work and self reli-
ance.

The slsters at his school taught him, he
8ald that *“it is better to be respected than
liked Popularity 18 unprediotable and vacil-
lating, Respeot is a constant and may lead to
popularity, but is not dependent upon it.
There ie no way I could have survived if it
had not been for the nuns—our nuns—who
Mmade me pray when I didn’t want to and
ddn't know why I should, who made me
wark when 1 saw no reason to, who made me
belleve in the equality of races when our
country paid lip service to equality and our
church tolerated inequality, who made me
820ept responsibility for my own life when 1
looked for excuses.”

Well, fine, his critics say. But isn’t Thomas
saying, with his rejection of the preferred
¢ivil rights remedies, that the society—the
government—has no role in correcting for
the evils of raciam?

Not quite. He believes strongly that the
Droven perpetrators of dlserimination must
be punished and their specific vietims com-
benssted. Where he parts company with the
oivil rights establishment 1& on the question
of group remedies. Bome wrongs, he insista,
8imply canpot be set right. Again he illus-
:::es bls point with a childhood recolleo-

He and some of his buddies were playing
penny hlackjaok on the back porch when it
bocame obvious that one kid was winning all
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the money. According to Juan Williams’s ao-
count in the Atlantic monthly:

*Thomas finally saw how: The cards were
marked. The game stopped. There were
angry words. Cerds were thrown. From all
sides fast flsts snatohed back lost money.
There could be no equitable redistribution of
the pot. The strongest, fastest hands, includ-
ing those of the boy who had been cheating,
got most of the pile of pennles. Some of the
boyg didn’t get their money baok, The cheat-
er was threatened. The boys who snatched
pennies that they had not lost were also
threatened. But no one really wanted to
fight—they wanted to keep playing cards. So
o different deok was brought out and shuf-
fied, and the game resumed with a simple
promise of no more cheating.”

[From the Savannah Morning News, July 5,
1991)
THE THOMAS NOMINATION

It was ramored that Judge Clarence Thom-
a8 was being groomed for the U.S. Supremse
Court when President Bush chose him to f11l
a high-proflle vacancy on the federal appel-
late court In Washington, D.C., last; year.

This week, the former Savannahian got the
prized nomination to fill the vacancy oreated
by Justice Thurgood Marshall’s retirement.
The president oouidn’t have made a filner
choice.

Judge Thomae has a long list of profes-
sional credentisls in several branches of gov-
ernment that would serve him well on the
high court. He worked as an assistant attor-
ney general in Missouri for three years. He
served am chalrman of the Equal Employ-
ment Opportunity Commlssion during the
Reagan and Bush administrations. He has
served on the U.8. Circuit Court of Appeals
in the District of Columbila sinoe March of
1990, winning the respect of his colleagues.

In fact, those liberal critics who are snip-
ing at Judge Thomas because of his past con-
setvative leanings should listen to what
Chlef Judge Aubrey E. Robinson Jr. of the
appeals court had to say about the nominee.
He called him “‘a very hard-working person
. . . He'll be very conscientious.” And Judge
Robinson 18 no right-winger. He's liberal.
And like Judge Thornas, he’e black.

But the written resume of Clarence Thom-
as only tells half of the story. The other half,
a8 many people in Savannah already know
and the rest of the country is flnding out, is
just as impressive, if not more 80.

“Only in America could this have been pos-
sible,” Judge Thomas said shortly after his
nomination. It was a fltiing remark for
someone who was born in 2 house without
plumbing in the Pinpoint community 43
years ago and knew what it was like to sit in
the baok of the bus and not be able to find a
job at any Atlanta law firm after getting out
of Yale Law School. Yet he had the courage,
conviction and support not to let poverty or
racism stand in the way of his dreams.

Thus, those who question where Judge
Thomas stands on civil righta actually come
close to ineunlting him. He doesn’t have to be
told how important it i8 that every man be
judged by the content of his character, not
the color of his skin. He's lived it.

President Bush is predicting that his nomi-
nee will win Senate confirmation. All things
being equal, he should. But given the
politicfzation of the process, as well as the
reluctance of some liberals to see the court
become more mainstream, things could get a
little rocky. Some Senators plan to grill him
on some hot-button issues, like abortion, in
hopes of getting a response that would kill
his chances and politically embarrass the
president.
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But the upper chamber of Congress should
be reminded to judge him on his merits as a
jurist. He shouldn’t be evaluated by a litmue
test that some politician concoots.

In any case, it's a honor just to be consid-
ered for a Supreme Court post, let alone be
nominated. Judge Thomas, because of his
professijonal and personal achievemnents and
his demonstrated ability to grow in the posi-
tions he has held, deserves & fair hearing.

And if he gets one, Savannah will soon
proudly boast that one of its own, a home
boy from Pinpoint, {8 one of nine distin-
guished members of the highest court in the
land.

[From the Cincinneti Enquirer, July 7, 1681]

JUDGE THOMAS—SENATORS WILL HURT

THEMSELVES IF THEY IGNORE PROPRIETY

The Constitution is vague about the Sen-
ate’s role in dealing with presidential nomli-
nations to the Supreme Court. It simply re-
quires that the Senate confirm appointments
to the federal judiciary. As the Senate and
its Judiclary Committes prepare to pass on
President Bush’s nomination of Judge Clar-
ence Thomas to i1l the seat vacated by the
retirement of Justice Thurgood Marshall,
it's clear that gome senators have an ex-
traordinary view of their funotion. If the
senators go beyond propriety in their forth-
coming inquiry into Judge Thomas' quali-
flcations, they risk injuring themselves
more than they injure Judge Thomas.

Ohlo’s Sen. Howard Metzenbaum, for one,
is determined to learn how Judge Thomas
might rule on an abortion oase,

S8en. Patrick Leahy, D-Vt., 18 determined
to ask Judge Thomas, “What do you think of
settled law?”

Other members of the Judiclary Commit-
tee seem appalled by the up-coming Inquisi-
tion. Sald Ben. Arlen Specter, R-Pa., “‘I do
not think it is appropriate to ask a nominee
the ultimate question as to how he {8 going
to declde a specific case.”

Adds Sen. Orrin Hatch, R-Utah, “Literally
nobody nominated for the Supreme Court
should give his or her viewsa with regard to
cases that might come up in the future.”

Wise heads, such as Senators Specter and
Hatch, however, are unlikely to prevall. And
Judge Thomas |3 probably golng to flnd him-
self in the shoes of & candidate for the Ham-
{iton County Municipal Court who is asked
during the campaign what he’s going to do
about drunk drivers. The prudent respond
that they will uphold law; the grandstanders
promise to throw the book at them.

The Senate and the nation needn't buy a
pig in a poke. They can and should ask Judge
Thomas about his judioial philosophy. They
should examine his public record, including
his judicial opinions and his other writings.

As they do so most will be pleased—but
some undoubtedly will be dlsappointed—to
find a jurist who loves America.

“1 have felt the pain of raclsm, as much as
anyone else,”” he said & few years ago. “Yet
I am wild about the Constitution and the
Declaration [of Independence] . . . 1 believe
in the American proposition, the American
dream, because I've seen it in my own life.”

Such g man can't be insensitive or indiffer-
ent or recklessly ldeclogical. Such & man
could be a distinguished justice.

KMOX RADIO EDITORIAL

Subfect: The Clarence Thomas Nomination
Broadcast; Tuesday, July 9, 1991, 8:20 AM;
12:30 PM.
Hard work, religious faith, family, individ-
ual responsibility. These all-American val-
ues underline cour nation’s history. Pioneers
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who opened the West believed in them. So
did the immigrants who built our cities. So
doea Judge Clarence Thomas. That's why his
nomination to the United States Supreme
Court is eignificant. A graduate of Holy
Cross College and Yale Law School, he has
twice served on the sta{f of John Danforth,
first as Assistant Attorney General in Mis-
sourl, and then as & legislative assistant,
when Mr. Danforth was elected to the Ben-
ate. Clarence Thomas was on the legal staff
of Monsanto Company, Assistant Secretary
of Civil Rights {n the U.8. Department of
Education and Chairman of the U.S. Equal
Employment Opportunity Commission. He
currently serves as Judge of the U.8. Circuit
Court of Appeals in Washington, D.C.

Oh, yes, Clarence Thomas is black. He is
living proof that members of his race or any
ethnio minority can make it to the top in
thig nation. Judge Thomas has risen through
the ranks because of a solid family back-
ground and his own ability and hard work.

There are some who criticize him for his
emphasis on self-help, rather than govern-
ment programs for minorities. This 18 mis-
guided. Judge Thomas is alresdy an out-
standing role mode! for minorities and all
Americans striving to better themselves, His
background would have even greater impact
if he became a Justice of the United States
Bupreme Court.

[From the Washington Post, July 10, 1991]
THOMAS AND THE BLACK MAINSTREAM
{By William Raspberry)

The speaker, having recounted his own
humble, race-restricted origins, urged his
NAACP audience to take *“pride in endeavor
and accomplishment, discipline of mind and
body . . ., Dot suocumbing to those who talk
about taking shortecuts.” The young peoDle
in the audience, he counseled, shouldn't be
afraid to accept menial jobs or to say “yes,
air” and *yes, ma'am,” if that i what it
takes to get where they want to go. “If you
know you have to be doubly prepared, be
doubly prepared, and then get on with doing
the job.”

He cautioned against race-specific ap-
proaches to solving the problems that
oonfront black people. *“Only when America
understands that they are not black prob-
lems but American problems will we be able
to sclve them.” Three things about that
speech, delivered five years ago and greeted
with near-unanimous enthusiasm:

First, the speaker was a lawyer working
for the government, not & nominee for the
Supreme Court, Second, it wasn’'t Clarence
Thomas; it was Doug Wilder, then lieutenant
governor of Virginia. And third, the remarks
were well within the mainstreamn of black
thought. A full decade earlier, Jesse Jackson
was warning against the rhetoric that leads
black youngsters to gee themselves as soci-
oty’s victims rather than as human beings
capable of controlling thelr own destinies.
“Nobody can save ua from us—but us,” he
used to say.

Why is it that when a Wilder or a Jackson
saya these things they are taken as nec-
essary, if uncomfortable, truth, but when a
Thomas says them they are taken as evi-
dence of personal smugneas, of his jack of in-
terest in the plight of his own people?

The reaction, it seems to me, is less to
what 18 said than to who says {t, We know
who Jackson and Wilder are—both for their
battles waged on behalf of blacks and for
thelr alleglance to Mberal Democratic poli-
tics, which has become the black political
orthodoxy.

But we don't know black conservatives—
we doubt that it 15 legitimate even to be &
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black conservative., What Thomas is speaks
g0 loudly to us that we cannot hear what he

BAYS.

None of this, I should note, speaks to
Thomas’s fithess for the Supreme Court. He
wouldn’t have been my choice. But then no
one likely to be appointed by a conservative
Republican president would be my choice. I
believe the oourt is too conservative al-
ready—too devoted to the privileges of au-
thority and too uncaring about the righte of
ordinary people, too wrapped up in govern-
mental theory and too innocent of experi-
ence as outsiders in a society domipated by
white men.

QGiven an unfettered choice, I'd opt for a
liberal whose bona fldes include & history of
concern for the underdog.

But the choice isn’t unfettered. We’re play-
ing “Let’'s MaEe a Deal” with a host who of-
fers ua a choice between a serviceable Chev-
rolet and a goat, and we’'re holding out for &
curtain that conceals (we hope) a Mercedes
Benz with an interior designed by Thurgood
Marshall. Well, there’s no Benz behind any of
the curtaine. If we're not prepared to deal
with the goat, we'd better take the Chevy.

Granted it’s a strange Chevy, We don's
know many black Americans in high places
who will dismiss affirmative action out of
hand, or who will argue against government
catch-up programs for blacks or who will
align themselves with conservative politi-
clans. We've seen comservatism and racism
wearing the same garb so often that we've
come to believe you can’t have one without
the other,

Well, I'm not convinced. At least some of
Thomas's conservatism finds echoes in black
America, including the black establishment,
Note the remarks of Jackson and Wilder,
And the rest of it, no matter how much I
might reject it, is inevitably tempered by his
experience as a black man whose own oppor-
tunities have been blunted by racism.

As a friend of mine puts 1t, “Given a cholce
between two oonservatives, I’ll take the one
who’s been called ‘nigger.”’”

I believe with this friend that Thomas ia
sufficlently acquainted with raciam to recog-
nizs it when it comes before him on the Su-
preme Court, that he i1s independent enough
not to see the critical issues in the light of
his own experience and that he is smart
enough to find in the Constitution protec-
fion agalnst the presumptions of white privi-

ege.

Maybe he really does belleve that there’s
nothing the government can or should do
about entrenched racism, but I doubt it. I
hear him the same way I hear Wilder and
Jackson and soores of other plain-spoken
blacks. I hear him saying with Wilder that
blacks are foolish to wait for whites to de-
liver us, that we must return to the old val-
ues that worked for us in harsher times than
these, that we must “redig the wells our fa-
chers dug.”

And I hear him saying with Jackson that
whatever succor may exist in bigger budgets
and greater concesalons from the larger soci-
ety, there will remain work that only we can
do, that “‘nobody can save us for us—but us.”

{From the Washington Post, July 10, 1891]
THOMAS PRAISES TARGETS OF HIS BARBS:

NOMINEE ACEKNOWLEDGES DEBT TO MAR-

SHALL, CIVIL RIGHTS MOVEMENRT

(By Helen Dewar and Ruth Marcus)

Supreme Court nominee Clarence Thomas,
under fire from some civil rights leaders,
yesterday went out of his way to pralse the
movement and leaders such as retiring Jus-
tice Thurgood Marshall for contributing to
Thomes’ rise out of poverty and segregation.
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“I have been extremely fortunate,” Thom-
a8 told reporters as he met with Sen. Strom
Thurmond (8.C.), ranking Repuhlican on the
Judiciary Committee, in his second day of
personal calls on senators who will vote on
his nomination this fall,

“I've benefited greatly from the olvi]
righta movement, from the justice whom I'm
nominated to succeed [Marshall, from orgs-
nizations such as the Urban League and the
NAACP” as well ag “mentors” such as Seq,
John C. Danforth (R-Mo.), sald Thomas, who
sits on the U.8. Court of Appeala.

Since his nomination, Thomas has faced
criticism for being the beneficiary of a move-
ment that he has often attacked. Yesterday's
comments appeared aimed at deflecting
charges from somse black leaders that Thom-
a8 has spurned the civil rights movement in
his opposition to affirmative action and
achool busing and his outspoken criticlsm of
the civil rights establishment,

Thomas volunteered the comments after
Thurmond praised him for having *“brought
yoursell up by your own bootstraps.” In a
floor statement shortly afterward, Thur-
mond took note of Thomas's nod to the civil
rightes movement and said he aid “not be-
lfeve Judge Thomas will undermine the
progress that has been made in thie area.”

The NAACP delayed a declsion Monday on
whether to endorse Thomas, saying it want-
ed to meet with the conservative black jurist
before taking action. The group’s executive
director, Benlamin Hooks, told NBC-TV's
“Today" show yesterday that “his record, as
it is known now, is very, very, unfavorable.”

Thomas has declined to comment on
whether he wonld accept the NAACP invita-
tion, but senatorial supporters have indl-
cated he is unlikely to do so.

Asked whether the administration has sug-
gested that Thomas seek to modify civil
rights groups, White House spokeswoman
Judy Smith said, “Judge Thomas is an inde-
pendent man who expresses his own views.”

To almost every question put to him by re-
porters yestorday, Thomas has sald he was
“under wraps.” When asked who put him
under wraps, he pointed to Frederick D.
McClure, the White House lobbylst on Cap-
itol Hill.

Meeting later in the day with Thomas,
Senate Judiclary Committee Chairman Jo-
seph R. Biden Jr. (D-Del.) said he has told
President Bush that hearings on Thomas
probably will begin shortly before or after
the Senate returns Sept. 10 from it8 August
recess. This would mean that Thomas, if cou-
firmad, could join the court in time for the
opsning of its fall term in early October,
Biden said.

Responding to controversy over how exten-
sively Senators should question Thomas
about his views on abortion and other issues,
Biden said: ‘“The judge [Thomas] can answer
any questions he wanta and Senators can ask
any questions they want. It's totally up to
them.”

Later, Senate Minority Leader Robert J.
Dole (R-Kan.) condemned what he called
“litmus testers” who plan to gquiz Thomas
about specific oases, saying “this litmus test
approach has been rejected by anyone who 18
serious about maintaining the independence
of the federal judiciary.” eral

Also yesterday, former attorney gen
Griffin Bell, who served {n the Carter admlﬂ;
istration, told reporters after & breakfast &
the White House that he supported Thomas.
“I doubt very much he's agalnst *‘“‘"’“wﬁf
action, giving pecple 8 chance,” Bell eal o
Thomas has speoifically oriticized two major
affirmative actlon cases in which the Carte
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Justice Department supported minority pref-
arences at the Supreme Court.

Yesterday’s comments were not the first
time Thomas has given credit to the role of
the civil righta movement in general and the
NAACP in particular.

But in the past, he has also not hesitated
to take on the civil righta establishment. In
a 1984 interview with The Washington Post,
he lambasted black leaders who just “bitch,
pitch, biteh, moan, and moan, whine and
whine' about the Reagan administration.

In an intsrview three years later with Rea-
gon magazine, a conservative, free market-
orjented journal, Thomas said he could think
of no areas in which the c¢ivil rights estab-
lishmeat was then doing good work,

“] can't think of any,” he sald, adding,
“I'm the wrong person to ask, because of the
malioe with which they have treated me.”

Thomas criticized Hooks by name in a 1987
letter to the Chicago Defender, responding to
Hooka' allegation that the Reagan adminis-
tration was seeking to eliminate the Equal
Employment  Opportunity Commission
(EEQC), which Thomas headed befors becom-
ing a federal appellate judge last year.

He called Hooke's comments “absurd sal-
vog” and “ridiculous assertions,” and said
“those who consistently use EEOC as a whip-
ping boy™ were unwilling ““to let the [admin-
istration’s] acts get in the way of good rhet-
orle.”

Thomas also criticized Marshall, saying he
found “exasperating and incomprehensible’
the Justice’s criticisms of the Constitution
a8 & dooument that was “defective from the
start.”

[From the Scuth DeKalb (GA) Newe-Sun,

July 10, 1991)
SURPREME COURT NOMINEE 18 MENTOR TO
DEKALB YOUTH
(By Kirk Martin)

Twelve-year-old Mark Davis of Scottdale
has a dream, and a DeKalb School System of-
ficial and a U.8. Supreme Court nominee
want him to achieve it.

His single-parent home and low income
background prompted his teachers at
Avondale Elementary School to label Davis
as & “high risk” student, a candidate for the
system's Teacher-Student Mentor Program,

Frank Winstead, director of educational
resources for the schools, was only vaguely
aware of the program as he visited Avondale
one day {n 1990, Margie Henderson, l{brary
media speclalist there, introducted him to
the program hy way of introducing him to
Mark Davis,

“The thing that struck me was his eyes.
They were 8o expressive,” Winstead sald.

A mentor was born, Winstead volunteered
to epend time with Davis during the school
day as a mentor, but the two soon ventured
out for after-school outings. A turning point,
Wingtead remembers, was & February 1980
fiehing trip the two took together.

Winstead eald the two hed stopped for
breagicfagt at e restaurant on the way to the
lake when Davis sald out of the blue, “I want
to be a lawyer. I want to be a doctor.”

Thinking fast, Winstead remembered see-
ing & news article the night before about the
appointment of Georgla-born lawyer Clar-
°ﬂ‘?6 Thomas to the U.8. Court of Appeals.

Fortunately, 1 had read that letter,”
Winstead said.

He let Thomas know about the youth’s
Comment In a letter that included photos of
the two with the fish they caught that day.

nomas responded in an April 8 letter.

Mark, you can be a doctor if you really
Want to. But it is not going to be easy, In
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fact, 1t is going to be very, very hard. It is up
to you to make up your mind now if being a
doctor is important to you. The deoision you
will have to make is whether belng a dootor
{8 80 important that you will work harder in
school and at home than anyone has ever
worked.” Thomas wrote, encouraging Davis
to write to him again,

Winstead and Davis began an oocasional
correspondence with Thomas as he settied
into his new offlces in the Washington, D.C.
Court of Appeals. Thomas also exchanged
letters with Davig' mother, Brenda Davis. At
one point, Thomas even sent to the 12-year-
old & set, of encyclopedias that had snce be-
longed to his own children. That wasg fresh in
the minds of Mark Davis and his friends
when they heard recently that Thomas had
been nominated by President George Bush to
the U.S. Supreme Court,

Since they first established their mentor
student relationship and their friendship,
Winstead and Davis have been oun several
other outings, including concerts, a Univer-
sity of Georgia football game and mors fish-
ing trips.

Both Davis and Winstead believe the flsh-
ing trip and their conversation about Thom-
a8 was a breakthrough for themn.

“I was reading a book in the library, and
this guy came in to talk with Ms. Hender-
gon,” Davis remembers of their first meet-
ing. He admita having been a bit apprehen-
give when he first encountered Winstead.

Davis has resolved to study harder, espe-
clally in science and mathematics, so he can
reach his dream of being a doctor, “I like
learning about the human body,” he sald.

Winstead believes he is already seeing a
change in Davis’ acadermnic successes. “He
made the honor role. He’s never done that
before.”

[From the Washington Post, July 11, 1891)

LAST GASPS OF LIBERALIBM
(By George F. Will)

Liberalism's moral ostentation, which is
proportional to and related to liberaiiem’s
recent impotence, was on display the other
day when Derrick Bell, a fervidly liberal pro-
fessor of law at Harvard, said he hoped that
when Clarence Thomas is on the Supreme
Court he will come to realize “‘that this 18
not the 19th century.”

Bell’s limp insult reeks of condescension
and demonstrates the banality of contem-
porary liberalism even in its invective. But
there is a 19th-century aspect of Thomas, He
could have stepped from the pages of those
novels 19th-century readers joved, novels of
astonishing upward mobility by strivers who
succsed by pluck and luck.

That is why contemporary liberaliam is
doubly distressed by Thomas. He will make
the Supreme Court still less hospitable to
liberals trying to use it as a surrogate legls-
lature. And his national prominence will viv-
ify an alternative to the liberal model of
black experience and politics.

If Thomas becomes & paradigm of the prop-
er black stance toward the challenges of
American life, the inteliectual and political
foundations of contemporary liberalism will
be threatened.

Liberalism's intellectual core {8 now
victimology, the doctrine that minority
groups, victimized by America’s refusal to
recognize various ‘‘rights,” comprise an
American majority. Liberalism’s agenda is
the multiplication of “rights,” by legislation
if convenient, by litigation if necessary or
expeditious., This llberalism represents a
third and degenerate atage in the deflning of
freedom in America.
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At the time of America’s founding, free-
dom was undetztood as freedom from govern-
ment. The Civil War gave birth to a more
complex conception of freedom, one suited to
the exigencies of an industrial society: Free-
dom can sometimes be enhanced by exercises
of government power. But today's liberalism
deflnes freedom as the result of aggrieved, ir-
ritabie, elbow-throwing groups getting gov-
ernment to create for them group rights—en-
forceable entitlements for social space and
olaims against the community.

Politically, this doctrine makes the liberal
party, the Democratas, the diapenser of group
entitlementa to clients of government. In
presidential politics. Demoorats are now par-
ticularly dependent on the loyalty of two
large blocs, blacks and government workers.
(At the 1976 convention that nominated
Carter, approximately one-quarter of all del-
egates and alternates were employed in pub-
lic education. Guess which president created
the Education Department?)

Democrats are understandably alarmed by
the prospect that two related expansions—of
the biack middie class and of conservatism
in the black community—might drive the
Democratic share of the black vote down to,
say, 70 percent. Even that would make the
Democrats’ path to power significantly
steeper. Henoe the fury directed against
blacks who stray, 1deologically, from the 1ib-
eral plantation.

The Thomas nomination elicits fake
hysteria from liberals who are happiest when
unhappy—when pretending that tyranny is
descending. Kate Michelman, a pro-abortion
cempalgner, says that if Thornas helps over-
turn Roe v. Wade, he will *“*set this country
back 150, 200 years,” Or 18,

Actually, not even that. Even before the
1973 abortion ruling, 16 states with 41 peroent
of the nation’e population had liberalized
abortion laws. Laws follow ounlture. Abortion
is now one of the most cormmon surgical pro-
cedures. Pro-abortion foroes might conaider
trusting the persuasive processes of democ-

racy.

Ayaigniﬂcant. portion of the nation's politi-
cal and media elites, who have seen enough
evidenoce to kmow better, nevertheless be-
lieve there {8 a leftward-moving ratohet in
history: History moves only to the ieft,
never back.

But it does move rightward. Here 1s how it
happens in the judioiary.

The day Justice Marshall resigned, the
court ruled, 6 to 3 (with Marshall digsenting),
that *victim impact evidence’’ can be pre-
sented to juries at the sentencing stage of
capital cases, That is, the Constitution can-
not be properly read to forbid telling juries
about the character of the murder victim
and the suffering of the victim's family.

In 1887 the court ruled 5 to 4 to read the
Constitution the way the court in 1991 con-
piders improper. But 11 days after that 1987
decision, Justice Powell resigned. The day
after that, in Tennessee, a murder occurred
that in four years became the case that the
oourt, with & two-ninths different composi-
tion, used in June 1891 to reverse the 1887 de-
cision.

Since 1887, Powell and Brennan have been
replaced by Kennedy and Souter. Thus, & &
to-4 ruling in one direction became a 6-to-3
ruling in the opposite direction.

Since 1968, when Nizon won while promis-
ing & more conservative judiciary, judleial
nominations have been preasidential cam-
palgn issnes. Since 1980, two candidatse
promising conservative nominations have
won three presidential elections and have se-
leoted three-quarters of today's federal judi-
clary.
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That grinding, cracking sound that has
been coming from courts 18 the sound of &
ratchet breaking,

[From the Wall Street Journal, July 11, 1991]
HURBRAH FOR JUDGE THOMAB' CONSERVATIVE
ACTIVIEM
(By Stephen Macedo)

The Wall Street Journal and other con-
gorvative voices are right to express initial
gupport for the nomination of appellate
Judge Clarence Thomas to the Suprermmne
Court. But they are right for the wrong rea-
sons. Conservatives see Mr. Thomas as an ad-
vocate of judicial restraint and the jurispru-
dence of Original Intent. Mr. Thomas is not,
however, c¢ast in the Bork mold, and it would
not be good news If he were, The real reason
to celebrate the Thomas nomination is the
seed of judlclal aotivism in his writings—
morally principled activism on behalf of eco-
nomic and other personal rights.

In four published writings, penned near the
close of his tenure as chairman of the U.S.
Equal Employment Opportunity Commis-
sion, Mr. Thomas distanced himself from the
Reagan administration’s cramped reading of
constitutional rights. These articles ap-
peared in 1887 issues of the Howard Law
Journal and of the Yale Law and Policy Re-
view, in a 1888 book published by the Cato In-
stitute, “‘Assessing the Reagan Yeare,” and
in a 1889 issue of the Harvard Journal of Law
and Public Policy. Each of the articles is
ooncerned with an aspect of civil rights, but
all explore broader questions of constitu-
tional interpretation. The articles fit snugly
with what i3 known of Mr. Thomas's Catho-
lio background, defend his actual perform-
ance at the EEOC and offer some tantalizing
olues about what kind of justice he might be.

Mr., Thomas's writings are a catalog of
Originalist anathemas. He repeatedly in-
vokes ‘“‘higher law,” and denies that con-
stitutional rights exist only because of rome
political act. He calls for a jurisprudence
based on broad moral principles of freedom
and equality. Far from being transfixed by
the speoter of judiolal activism, he under-
stande the pre-eminent democratio dangers
of tyrannical majorities and elected officials
run amok. He speaks eloquently of the need
to recognize the place of economic liberties
in the Constltution's scherne of values,

The Thomas constitutional vielon is first
and foremost Lincolnian: The Constitution
should be read, as Lincoln read it, in light of
the moral aspirations toward liberty and
equality announced in the Declaration of
Independence. These principles specify goals
to strive for, and so their meaning cannot be
exhausted by the specifio understandings or
practices of the founding generation.

Agaln like Lincoln. Mr. Thomas also in-
sists that constitutional principles are po-
litically educative Linooln strove to hold the
wrongness of slavery before the publio mind
in order to keep that horrid practice on the
path of ultimate extinotion. For similar rea-
sons. Mr. Thomas insiste on getting the prin-
ciple of equality right. The correct principle,
a8 he sees i, is equal opportunity for indi-
viduals, not speoial entitlements for groups.
Mr. Thomas condemns racial set-asides and
other group preference policies on the
ground that these teagoh dependence on gov-
ernment largesss and undermine individual
solf-reliance.

Mr. Thomas’s opponents will undoubtedly
point to his frequent invocations of *‘higher
law” or “natural law.” Mr. Thomas calls
these “‘the best defense of liberty and limited
government. . . . [and) of judicial review."” Is
“higher law” a stand-in for religion or mere-
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1y personal opinions about morality? Does
“natural law” mean & returm to
untrammeled laissez-faire?

There’s nothing spokey about “bigher’ or
“natural law" law, It stands for the jdea that
some things are wrong, not simply as a mat-
ter of social convention or political fiat, but
on more general or abstract grounds. 8o aven
where slavery, for example, i8 legally pro-
tected and accepted by local conventions, it
1s still an unjust infringement on human dig-
nity and equality. Nearly everyone would ac-
cept that. Most of us believe in something
like “natural” or “higher” morality. The
question is whether moral judgments have
any role to play when judges interpret the
Constitution. Mr. Thomas appeare to think
80, and for good reason.

Many parts of the Constitution can be in-
terpreted without reference to morality—
that a president must be 35 years old for ex-
ample. But in some places the Constitution
itself uses moral terms: The Freamble
speaks of “‘establishing justice,” the Eighth
Amendment bans ‘‘excessive” bail and
“cruel” punishments, the Ninth speaks of
nnenumeratéd “righte’’ ‘“‘retained hy the
people.” And as Mr. Thomas reminds ua, the
Constitution presupposes and refers back to
the natural-righte language of the Declara-
tion of Independence. The Conetitution itself
makes morality relevant.

Morality always plays a role in constitu-
tional interpretation, whether or not that
role is acknowledged. Pro-government con-
servatives rely on a morality of majority
power, which requires a narrow reading of in-
dividual rights. Liberal activists deploy a
morality at odds with the Constitution's ex-
plicit and repeated protections for property
rights and economio liberty. Judge Thomasa's
admittadly sketchy writings are compatible
with a broad understanding of rights, an un-
deretanding well-grounded in constitutional
text and tradition.

There are many sources of constitutional
meaning: the text and structure of the docu-
ment, the traditlon of ite interpretation. No
theory—including one that invokes higher
moral principles—provides all the answers.
Morally principled activists argue only that
moral judgment has a role to play.

If Mr. Thomas means it when he says that
“freedom is the main source of all that is
good politically,” then he should be prepared
to recoghize a right to privacy. Privacy is
not explicitly mentioned in the Constitution,
but 1s well-supported by principles clearly
present in the founding document. And if he
means it when he eays that economie lib-
erties are “a vital part of the rights pro-
tected by constitutional government,” then
he can press for meaningful review of laws
infringing on economio liberties. The point
1s not to charge back to wild-eyed activiem,
left or right. The point 18 to acknowledge
that an active and principled S8upreme Court
i8 a necessary counterbalance to the sver
more powerful majoritarian branches of gov-
ernment.

The Thomas nomination provides conserv-
atives with a timely opportunity to reassess
thelr attitude toward the Suprsme Court.
It’s time to stop fighting the last war: War-
ren Court activiam. It’s time to embrace the
unique contribution that the court can make
to the core values of the American political
tradition: individual freedom, equal oppor-
tunity and limited government.

The promise of Clarence Thomas 18 that of
& principled judiolal activiem that honors
the whole range of constitutional wvalues.
This promise cannot be realized unless con-
servatives get over their wornout fetishes of
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Jjudicial deference and majoritarianism., The
court remalne what the Founders hoped it
would be: one great bulwark of limited gov-
ernment and individual fresdom. The con-
servative voice should help define and defeng
those freedoma.

(From the Washington Post, July 13, 1991)
CLARENCE THOMAS AND THE LIBERAL
ORTHODOXY
(By Charles Krauthammer)

In retrospect, it is clear that the Bork Sy-
preme Court nomination was the opening
battle of the modern PC (“‘political sorrect-
ness’’) warg. Remember: The charge against
Bork by those who eventuslly voted him
down was never “I don't agree with his polit-
ical views.” That, of course, was the essence
of the opposition to Bork, but even his oppo-
nents malntained publicly that it i3 im-
proper grounds on which to disqualify a Su-
preme Court nominee. (Whether or not it
ought to be 18 another question.)

Inetead, the charge against Bork was that
he was not qualified to sit on the highest
court. Not that he was intellectually un-
qualified—on that basis, he was then and re-
malns now probably the most highly quali-
fled jurist in the country—but “temperamen-
tally” anfit. A new charge was minted that
became the basis for his rejection by the
Benate: he was “‘out of the majinatream,” i.e.,
a political extremist unfit to hold high of-
fice.

The attack on Bork was the first live-fire
exercise of that essential, now famliliar PC
weapon: stigmatizing as 1llegitimate those
views (particularly views on race, gender and
sexuality) that do not conform to ourrent
liberal orthodoxy. Dissenters are not just
congidered conservative, but out of the main-
stream. Forty years ago, the word was un-
American.

On a world scale, the tyranny to which
such dissenters are subjectsd is fairly mild.
You don’t get put into the gulag. No one pre-
vents you from going on the lecture oircuit.
You are a welcome guesat on the chat shows,

But you may not hold high office.

Even not sc high office. Critlo Carol
Iannone was nominated last September to
the advisory counoil of the National Endow-
ment for the Humanities. For months now
she has been the subject of intenss attack by
the politically correct literary establish-
ment (the Modern Language Association,
PEN, American Council of Learned Societies
etc.). Here again, those trying to block her
nomination don’t say they object because
she is politically conservative and writes ar-
ticles with which they disagiree in plﬁgasdlike

. They say she is unqualitied.
C?rlzgnem of %er ynnqns.lirlcat.lon? The
charge that she does not have the requisite
academic credentials is a phony. She holds &
PhD in literature and has taught it for 20
years. She is & full-time faculty member &t
New York University. Her real offense 18
having written that several books authored
by blacks have been honored with awards not
on merit but has a form of literary repara-
tion.

The issue at stake in the Iannone nomina-
tion 1s whether it will be impermissihle in
this country to eay such a thing. Rejeotion
would mean that the publio discussion of ra-
cial blas will be regulated by the liberal es-
tablishment. The public discussion of dis-
erimination against minorities (e highly en-
couraged. The discussion of discrinnnatfoll:
in favor of minorities is highly dangerous:
may be deemed such an act of deviance as w0
render the discussant unfit for public ofﬂo%

Now, however, yet another fight in the P
wars is looming, and if the Bork nomination
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was Fort Sumter this one looks to be Gettys-
burg. The nomination of Clarence Thomas to
the Supreme Court may turn out to be a de-
clsive battle over whether certain conserv-
ative views will continue to be delegitimized
gs outaide the American mainstream.

That is why one sense a certaln agitation
and uneasiness among the forces now mobi-
lizing against Thomas. Defeating the Bork
pomlpation whetted their appetite and gave
them & sensge of their own strength. But the
growing popular backlash against PC has
made them doubt whether they can hold on
to thelr gajna. The Thomas nomination will
be the rest. The real issue in the Thomas
nomination is whether a black who is con-
gervative can be part of the American main-
stream.

Thomas opposes racial preferences for
groups (Though as Juan Willlame pointed
out in an insightful 1987 profile {n The Atlan-
tl¢, he strongly favors remedial action for in-
dividual cases of discrimination.y He is
therefore sald to be agsinet civil rights. But
it 12 @ travesty to call someone like Thomas,
who believes in colorblindness (which is what
Hubert Humphrey, Martin Luther King, Jr.
and most Americans belleve in), an opponent.
of ¢ivil rights.

The other line of attack on Thomas will be
avortion. Thomas has been less outspoken on
the issue, but the suspicion is that he would
overturn Roe v. Wade. The country is deeply
divided on abortion, and even some support-
ers of legalization (like me) think Roe was
gross judicial usurpation. Yet Thomas’s ad-
versaries will try to paint his views on abor-
tion as out of the mainetream,

Roe has far more popular support in the
country than racial preferences. That is why
Thomas’s opponents would prefer to wage
thelr campaign by focusing on abortion and
other “privacy rights.” They would prefer to
duck a fight on racial preferences because it
could turn politically disastrous for Demo-
crats, They are tarrified on the ‘quota
party’ 1abel.

Yet in the end it will be so important to
Iiberale to bring down Thomas that I suspeot
we will see even this kind of Pickett’s charge
in favor of racial preferences. Thomas is a
living threat, His confirmation would repeal
the current offiolal recognition of the civil
rights establishment as the sole legitimate
representative of black psople in America. It
would symbolically affirm that black con-
servatism is a respected and reapectable cur-
rent of the American mainstream. Most im-
portant, {t would mean that, black or whits,
Fich or poor, even the politically incorrect
cah aapire to serve on the highest court in
the land.

[From the Legal Times, July 15, 1991]

A PORTRAIT OF THOMAS AT YALE: PERCEP-
TIONS OF SUPREME COURT NOMINEE ALWAYS
AFFECTED BY RACIAL ASSUMPTIONS

(By Carole Basgs)

Hle was g black nationalist. No, he was part
of the liberal mainstream.

He went to class in overalls, combat boots,
and a wool hat. No, it was a floppy-brimmed
denim rafn hat,

Well, at any rate, his attire was a political
statement. No, a fashion statement. No, &
way of saving money on olothes,

He hung a Confederate flag on the wall in
hia New Haven apartment. Alongside it hung
& Pan-African flag. The juxtaposition rep-
Téeentad o political statement. No, an
ebsurdist joke. No, an sffort to spark debate,

Meet Clarence Thomas, Yale Law School,
Class of 1974. Or at least meet some of the
poresptions of him.
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In the wake of the federal appellate judge’s
nomination to the U.8. Supreme Court, pun-
dits and political interest groups sift
through the entraile of his formative experi-
ences, searching for cluee to his character
and beliefs. As Thomas' clasamates and pro-
fegsors dredge their memories, exaggerated
significance attaches itself to tiny details to
dismiss the details ag overinterpreted ele-
ments of a myth in the making. But the 1it-
tle things do matter—not so much in them-
selves an for what they reveal about people’s
perceptions of Thomas.

The 43-year-old D.C. Circuit has gaid that
people’s assumptions about him as a blagk
man, and his own reaotion to those assump-
tions, helped shape his controversial views
on raciem and ite remedies. His belief that
blacks should help themselves rather than
relying on government programs, for exam-
ple, springs only partly from Thomas’ per-
sonal experience riesing from poverty, It's
also a response to the stereotypes that as-
sume that African-Americans are either vie-
tims of white society, if they're poor, or nat-
ural allles of white liberalism, if they're
upwardly mobile.

Thomas's life journey—{rom severe pov-
erty and segregation, through the Ivy
League, to top appointments by Presidents
Ronald Reagan and George Bush—has al-
ready taken on a fabled quality, making him
a lightning rod in the raging storm over
race, opportunity, and personal responsibii-
ity.

Twenty years ago, Thomas was a left-lib-
eral black student at an overwhelmingly
white law school, patting in time at the New
Haven Legal Assistance Apsoclation, pegged
by his race and dress a8 having certain opin-
iong and interests, By the time he graduated,
he was beginning to question some of the
civil-rights orthodoxy. Now, he’s an aggres-
sively conservative judge, adored by the
right as a genuine black congervative and re-
viled by liberals for his apostasy.

All along the way, Thomas has remained
acutely aware of the racial fllters through
which he's perceived: not as a law student
but as a black law student, not as a judge
but a8 a conservative black judge. He has
constantly rejected those assumptions,
struggling to carve out his own definition of
Clarence Thomas.

Yet at least until his confirmation hear-
inge in the fall, the man who has spent his
life trying to forge his own image must leave
the busineas of defining Clarence Thomas to
others,

THE CLOTHES LINE

Some of those doing the defining are rely-
ing on 20-year-old Yale Law School memo-
ries, which can be confused and contradio-
tory. A oase in point is the way Thomas ous-
tomarily dressed: bib overalls, black combat
boots, and a hat.

“He dressed like a poor Southerner, not
the way poor people in New Haven dreseed,”
gays retired Yale Professor Quintin
Johnstone, who taught Thomas in three
classes. Although he doesn’t recall Thomas'
overalls, Johnstone emphatically remembers
him wearing a wool hat in class, which
Johnstone interpreted as a “‘symbolic fdenti~
flcation” with Thomas’ roots in rural Geor-
gla: ‘Here’s a fellow who comes from a poor
rural source, and by God, he was going to let
people know it.”

Harry Singleton, a classmate and close
friend of Thomas’, snorts derisively when
told of Johnstone's interpretation. ““Firet of
all, Clarence never wore & wool hat, I wore a
wool hat sornetimes, but his trademark was
a denlm rain hat,’’ says Singleton, now &
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s0lo practitioner in Washington, D.C Thom-
ag’ wardrobe had more to do with style than
politics. Singleton insista. ‘“The preference
for that style was that {t waes non-tradi-
tlonal—it was independent. That's what
Clarence Thomas was &ll about: He's very
independent.”

When pressed, Singleton admits that his
and Thomas’ prediliotion for overslls was
meant to express ‘‘solidarity with the little
man out there.”

“We weren’t elitist,” Bingleton says.

That's not so far from Johnatone's exege-
sis, perhaps—but a world of nuance separates
Singleton’s perception from that of the pro-
fessor who couldn’t remember which student
wore the wool hat.

Another law-school friend offers a third ex-
planation.

“I've read these Interpretations of his
overalls as being a statament. I think they
were indicative of a mesger pooketbook,”
says Lovida Coleman Jr.

“I think Clarence even said something to
that effect—that they were inexpensive
clothing,’ adds Coleman, who 18 now a part-
ner in the D.C. office of Phtladelphia’'s
Dilworth, Paxaon, Kalish & Kauffman.

Thomas’ flag collection causes gimilar con-
fupion. Recent newspaper articles have men-
tioned the Confederate flag he hung behind
his desk in the Missourl attorney general’s
office, where he sought cases other than
those involving oivil rights. The articles sug-
gost that the flag’e purpose was to put oo~
workers on notice that Thomas, who was
then turning to the right politically, was hot
the stereotypically liberal black man they
might expect.

But Thomas diaplayed the same flag as @
generally liberal law student, his friends say.
Next to it hung a Pan-African flag. What did
people make of that combination then?

“Nothing,” responds Singleton. “I saw it
a8 & shocker, a means of engaging people in
debate: ‘Why do you have that on your wall?'
‘Why nol:?’ »

Rufus Cormnder, Class of '73, gave the flags
even less thought than that. “Behavior that
might be questioned today waan’t then,*
says Cormier, now a partner in Houston’s
Baker & Botts. “I find it hard to believe he
intended it to be taken seriously.”

While they may differ on the meaning of
external symbols, the perceptions of Thom-
a8’ olassmates and professors converage
when it comes to his personality. As & law
student, he was articulate, gregarious, exu-
berant, athietic,

After snagging & touchdown pass from
Thomas, “I felt as thongh the football was
permanently embedded in my stomach,”
says Lovida Coleman. “I give him credit for
throwing it to a woman, Most men wouldn't
have.' Nor did he ease up on the pass: ““Clar-
ence only hag one speed.”

An avid informal debater, he always ar-
gued his positiona forcefully, although he
was open to changing his mind. He liked to
act as a ocatalyst, often launching a debate
by doing or saying something unexpected,
Hence Rufus Cormier’s explanation of the
Confederate and Pan-African flags: “Clar-
ence just has & sense of the outrageous.”

And a sense of frony, something that sure-
1y came in handy for a poor African-Amer-
ican student in a bastion of WASP elitiam,
Thomas, acoording to his friends, was keenly
aware of being different from virtually all
his pears. By all accounts, his being different
didn’t make him nncomfortable with people
from more traditlonal Yale backgrounds.
But it did draw him closer to Singleton,
whose father was a janitor, and to Frank
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Washington, who was the first in his ex-
tended family to go to college, let alone law
school.

“Unlike most Deople at Yale Law
School”—including the otber black stu-
dents—*‘‘we knew what it was like to have to
climb out of & hole,” Washington remarks.

Even as his race apnd poverty molded his
identity, however, Thomas refused to be pi-
geonholed a8 a ‘“black lawyer” or a *‘poor
people’s lawyer.” Singleton remembers plen-
ty of discussions about how to avoid being
“ghunted into areas that were considered
‘black’ law.”

‘““The notion of trying to label Clarence I8
wildly amusing to me,” says Washington, &
former Carter administration official who's
now a cable-TV exeoutive in Sacramento,
Calif. “He's somebody who took a great deal
of pride in defining himself.”

In that process of self-definition, Yale Law
8chool was apparentiy not a crucible of dra-
matic political or intellectual trans-
formation. Rather, it marked a time of tran-
sition for Thomas—{rom campus activiam to
intense legal study, from the Black Panthers
to blaok-letter law courses. He started a
family, played a lot of football, and worked
very, very hard.

As an undergraduate at Holy Cross College
in Massachusetts, Thomas helped establish
the school’s Black Student Union and took
part in demonstrations. “That’s where 1
started to get political and radical,” he toid
writer Dinesh D’Souza in an interview pub-
lished on the opinion page of the Wall Street
Journal. “I read Malcolm X. 1 became inter-
ested in the Black Panthers.”

Yot when he came to New Haven in the fall
of 18T1—little more than a year after the city
and Yale were convulsed by protests sur-
rounding the murder trial of Bobby Seale
and eight other Panthers—that radical activ-
ism seemed to dissipate. “A lot of that had
blown over,” Frank Washington recalls, “Ev-
erybody was taKing e breath, focusing on
learning to be lawyers.”

“When you got to law school, it was seri-
ous business, trylng to get ready to go out
into the woerld,” adds Harry Singleton. The
students were so focused on their course
work that Singleton, himself a former under-
graduate aotivist, remembers little ahout
the activities of the hlack law student assc-
ciation, even though he chaired the group.

On top of that general quiescence at the
law school oame the birth of Thomae' son,
Jamal, further concentrating his attention
on studles and family obligations,

Not that he lost interest in political or ra-
clal {ssues. Then, as now, afffirmative action
was a hot toplc, and several of those who
knew Thomas remember his participating in
the black law student association’s efforts to
get Yale to recruit qualified black studente
and professors.

Overall, Thomas’ political views were pret-
ty much in the law school’s liberal main-
stream, according to those who knew him
then.

*I just don't recall Clarence standing out
very mugh other than in terms of style,”
says Rufus Cormier. ‘‘He stood out because
he was much more catepoken.”

But generally liberal didn’t mean sin-
gularly liberal. Thomas’ friends say. He fer-
vently believed in self-reliance and individ-
nal responsibility, a legacy of his strict up-
bringing by old-fashioned grandparents and
Catholic nuns. Especially on questions of
poverty, he parted company with traditional
liberal thinking. By Singleton’s account, the
two shared the view that while some people
needed welfare, too many were “‘ripping off
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the government” and should take care of
themselves. “There’s nc mythical man fore-
ing you to put drugs in your veins,”” Single-
ton says, describing their common opinion at
the time. “There’s nobody making you have
babies that you can’t take oare of.”

That's the kind of talk that, coming from
Thomas’ mouth in recent years, has earned
him the hatred of liberals. But Singleton was
the first to plunge into conservatism’s un-
charted waters, under the tutelage of Yale
Law Professor Ralph Winter Jr. (now a judge
on the U.8, Court of Appeals for the 2nd Cir-
cuit). Singleton began to talk to Thomas
about his new, conservative ldeas; Thomas
“agreed with some and disagreed with oth-
ers,” Singleton says. By their third year in
law school, Thomas started to take his
friend’s ideas motre seriously, Singleton says.
“But 1t wae after he went to Missouri that he
really spent a lot of time thinking about
these things.”

INTO THE LION'S DEN

The two continued thelir political dialogue
while Thomas worked for Republican John
Danforth, first in the Miseouri attorney gsn-
eral’s office and later in the T.5. Senate.
Then Thomas—having caught the eye of the
Reagan administration as an outepoken
black conservative—finally abandoned his
resistance to doing race-related legal work.
He became assigtant secretary for civil
rights at the U.8. Department of Edu-
cation—{n an administration extraordinarily
hostile to civil righte. When he left in 1982 to
become chairman of the federal Equal Em-
ployment Opportunity Commiesion, he per-
suaded Singleton to take over the Education
Department job.

“Doing oivil-righte work in the Reagan ad-
ministration wag no cakewalk,” Singleton
recalls. “We were constantiy being vilified.
People don’t understand that it's a chain of
command. You follow orders or you're fired.
B0 you try to moderate™ the policies of high-
er-ups.

In other words, Singleton maintains, the
perception of Thomas a8 an anti-civil rights
villain is merely that: perception. When it
comes to civil rights, Singleton and othere
who knew Thomas in law school insist that
the Supreme Court nominee may surprise
some people. He came to his conservative
views through his own experience, not be-
cause they fit a preconcelved ideology, they
Bay.

“This fellow is someone who's changed,
adapted as he’'s moved through society, and
we may {ind that he continues to grow and
change mroe than other judges,” observea re-
tired Professor Quintin Johnstone. “For one
thing, he's younger. And he's come a long,
long way. He’s had to adapt.”

Thomas gained plenty of notoriety as a
conservative black clvil-rights officlal. As a
more or less liberal law student, he escaped
such attention. Many of the law-school class-
mates and professors contacted for this arti-
cle remember Thomas vaguely or not at all.

He made even less of a splash at the New
Haven Legal Assistance Agsocolation (LAA),
where he worked in 1871 and 1972, Of 10 attor-
neye conteoted who were at LAA at the time,
only one remembers Thomas.

““He was a quick learner,” recalls Frank
Cochran, who was managing attorney at the
saml]l, neighborhood office where Thomss
was a work-study student. “He was very
well-organized and the kind of person that
you were able to trust to de the work well.*

Cochran, now a name partner with New Ha-
ven’s Cooper, Whitney, Cochran & Francois,
doesn’t recall anything about Thomas’ polit-
ical views. But he does offer some inaight
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into his own political thinking at ¢
as shaped by his work in :s neighﬁiﬁ?&
legal-sarvice office.

“You see that poor people aren't a masg,
and they're not principally definable in
terms of their race,” Cochran notes. While
he hasn't turned conservative, Cochran says,
*“One of things you can come out of this with
18 a realization of just how individualized
these cases are—and a mistrust of people
who speak in generalizations,”

While Thomas was certainly exposed to the
reality of poverty before working at LaA,
Cochran speculates that the legal services
experience may have modified the student’s
ideas about the law as a political Ingtru-
ment. “I found a real deoline in my feeling
that the practice of law was going to cause
social change,” Cochran saye. “It was be-
coming apparent that it wasn't—I was sim.
ply serving the legal needs of individuals.”

Not all of Cochran's ex-LAA compatriots
are as sympathetic to the change in Thomas’
politioal views. They may not remember
Thomas, but that doesn’t stop them from of-
fering unsolicited comments about the nomi-

nee.

“I'm sorry I can’t give you ahy damning
facte,” says New Haven lawyer and former
Rep. Bruce Morrison (D-Conn.), who recently
lost a gubernatorial bid. “Politically, I'd
like to drop a bomb on the guy.”

Adds Penn Rhodeen, another New Haven
practitioner and an LAA slumnue: *Thomas'
nomination 18 a sadistlo insult—to
[Thurgood] Marehall, to blackness, to the
idea of black judges.”

Morrison and Rhodsen, like many other
white liberals, are reacting to their percep-
tion of Clarence Thomas—as an affrent to
the ideals they’ve worked so hard to uphold.
Morrison, for instance, devoted more than a
decade of his life to LAA. He worked there 80
hours & week as a Yale Law School students,
then joined the staff in 1973, eventually head-
ing the agency and leaving only to make &
successful run for Congress in 1882.

It's no surprise that such a hard-working
crusader would take exception to Thomas'
opposition to affirmative-action quotas and
timetables, to his contemptuous dismissal of
pay equity for womenh as & “Loony Tunes
1dea,” and to his possible opposition to abor-
tlon.

EBut Thomas' puhlic record alone can't ex-
plain the outrage with which many liberale,
especially whites, have greeted the judge’s
nomination. Deciarations like Rhodeen’s, In
which he purports to define the acceptable
limite of “blackness’ apd black judges, have
less to do with policy than with whits peo-
ple’s perceptions of the proper role of Afrl-
can-Americans.

Black conservatives and radicals alike
often complain that white liberals act as if
they have a moral claim on the minds, If not
the souls, of black folks, That's precisely the
kind of racial assamptlon that Clarence
Thomas—undergraduate radical, law-school
liberal, or circuit court conservative—says
he can’t abide.

(From the Wall Street Journal, July 17, 191]
BORKING BEGINg, BUT MUDBALLS BOUNCE OFF
JUDGE THOMAS
(By L. Gordon Crovitz)

“Among the inadvertent beneflls which
followed from the timing of the Bork moml:
nation was the coincidence of the regularly
scheduled July annual meetings of mass
membership organizations, ineluding
Planned Perenthood, the NAACP, the N:]-
tional Education Association, the NatloD 1
Orgenization for Women and the Nationa
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Abortion Rights Action League. These were
followed by the August conventions of the
Southern Christian Leadership Conference
and the nationsl board meetings of Common
Cause, the AFL-CIO and the ACLU.”

This reminiscence is from “The People
Rislng,” a book celebrating how speoial in-
terest groupe defeated Robert Bork’s nomi-
patjon. This past July I, four years to the
day after the Bork nomination, many of the
game groups went Into high gear when Presi-
dent Bush nominated another conservative.
Will Clarence Thomas also die the death of a
thousand interest groups?

“We're going to Bork him,” Florence Ken-
pedy sald of NOW's game plan. “We're going
to kil him politically. . . . This little creep,
where did he come from?” The script calls
for throwing up endless smears; if there's
enough smoke, there's an excuse. Recall how
Alabama Sen., Howell Heflin explained that
he voted against Mr. Bork because “He had
a strange lifestyle.” Senators representing
ths liberal plantation must see & conserv-
ative blagk as the very definition of a
strange lifestyle. The attempted smears so
far.

He's Catholic. Judge Thomas’s Catholic up-
bringing i8 code for the assumption that he
finds no constitutional right to abortion,
The abortion issue has already returned to
the state legislatures following the Webster
decislon but, fresh from his grudge match
with Chuck Robb, Virginia Gov. Douglas
Wilder asked, “How much allegiance does
[Judge Thomas] have to the pope?’’ The John
Kennedy precedent aside, the Conetitution
8ays ‘“‘no religious test shall ever he required
a8 & qualification to any office.” This non-
issue may be moot. Judge Thomas attends
the Truro Episoopal Church in Virginia.

He's Not Black. Derrick Bell, a Harvard
law profeseor, declared that Judge Thomas
‘‘doesn’t think like e black.” Columnist Carl
Rowan gaid, “If you gave Clarence Thomas a
little fiour on his face, you’d think you had
David Duke talking.” Ugly, but nothing new.
“Here’s a strange black,” Judge Thomsas
8ays about how people see black conserv-
at::ﬁa. “Lat’s go see if he hae two heads and
a .H

He Is Black. When Sen. George Mitchell de-
clared that Judge Thomas was nominated
only because of his race, President Bush
wondered if he “Acoused Lyndon Johnson of
& quota” for nominating Thurgood Marshall.
On what, grounds 1s Judge Thomas unqueli-
fled? He has written more law review articles
than David Souter, has more law-enforce-
Mment experience than Justice Marshall and
hig years at Monsanto would make him the
only Justice with experience working as a
corporation lawyer. Admittedly, there Is a
tingle most<qualified nominee; maybe Presi-
dent Bush should send up Robert Bork’s
Rame if Judge Thomas is defeated.

He's an Affirmative Action Ingrate. Judge

CMAS represents a generation of minori-
ties who have felt both sides of the affirma-
Hve-actlon sword. At Yale Law School, he
%at In the back of clessrooms in the hope

t professors would not notice his race and
assume he was less qualified. One of his
happiest experiences at Yale was when he
%ent to0 pick up his hlindly graded final exam
In tax law. The secretary handed him a copy
of the best exam while she looked for his. He
;:8 thrilled to see that the model exam was

He ran into a double standard when law
recruited him. Instead of discussing his
favorite logal subjects—tax and corporate
law—lawyere would only tell him about their
inority hiring and public-intsrest work.
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This is why Judge Thomas instead became
assistant attorney general in Missourl under
John Danforth, who agreed to treat him like
anyone else.

Only Liberals Can Cite Natural Rights,
The hypocrisy award goes to Harvard’s Lau-
rence Tribe. After a career of urging liberal
judges to look beyond the Constitution, he
criticized Judge Thomas for writing about
natural rights, which he hasn't invoked as a
Jjudge. He had & narrow purpose for thinking
about natural rights when he ran the Equal
Employment Opportunity Commission. This
is what he thought Brown v. Board of Edu-
cation did not go far enocugh because it relied
on pociological evidence more than legal
priniciple to overrule the separate-but-equal
doctrine.

Judge Thomas wrote that 2 more enduring
opinion would have reflected the original in-
tent of the post-Civil War amendments,
which fuifilied the promise of equal rights in
the Declaration of Independence. Brown, he
sald, wag a “missed opportunity . . . to turn
policy toward reason rather than sentiment,
toward justice rather than semsitivity, to-
ward freedom rather than dependence—in
other words, toward the epirit of the Found-
ing.”* A close underetanding of the Founders’
background in natural-rights theory is im-
portant in interpreting the originel intent of
the document they left behind,

He’s an Anti-Semite. Critics dug out a 1963
speech where he praised Louls Farrahkan’s
message of self-belp for blacks. Once Mr.
Farrahkan's anti-semitism became widely
known, Judge Thomas gave speeches critioiz-
ing him—more than Rep. Gue Savage and
others in the Black Caucus can say. Mr.
Thomas internationalized the EEOC by de-
manding rights for Soviet Jews. He was also
the 1986 winner of the Humanitarian Award
from the Union of Orthodox Jewish Con-
gregations of America, recognized for his
“commitment to the right of all Americans
to live free from discrimination hased on
race, religion or national origln and your
support for the rights of Sabbath observers.”

He Has a Weird Personal Life. There was a
leak about Judge Thomas using marijuana in
college, which he discloged when he was ap-
pointed to the appeals court, Then there
were reports that Mr. Thomas and his first
wife had a bitter divorce. His former father-
in-law said the two “were congenial and have
remained so,"” teolling the Boston Herald that
“I'm very proud of Clarence, my whole fam-
ily is." 1t’s been reported that Judge Thomas
hung a Confederate flag in his Missouri of-
fice, but the flag was the Georgia State flag,
which Judge Thomas displayed in mis-
chievous patriotism for his home state. Per-
haps trying to repeat the infamous scoop of
the videotapes Mr. Bork had rented, report-
ors perused the books Judge Thomas stores
in his garage. They found such lascivious
material a8 books by Ayn Rand, Alexander
Solzhenitsyn and Alexander Pope.

These mudballs have not stuck, but the in-
terest groups know they have until the Sep-
tember hearings. Judge Thomas and the
country deserve a debate on the Comstitu-
tion, original-intent jurfsprudence and judi-
¢lal restralnt. Instead, we will get endless
smears that 1iberals hope will postpone their
greatest fear—a conservative black justice
who will help legitimize a competing social

and legal view.

(From the Washington Post, July 17, 1991]
NUNN SUPPORTS THOMAS FOR HIGH COURT
(By Ronald A. Taylor)

The Supreme Court nomination of Judge
Clarence Thomas was boosted yesterday by
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the endorsement of a powerful senator from
the Desp South.

The qualified endorzement by Sen. Sam
Nunn, Georgia Democrat, makes the effort
to revive the Senate coalitlon that defeated
Robert Bork’s high-court nomination in 1987
even more difficult for opponente of Judge
Thomas, acoording to congressional sources.

Meanwhile, supporters and detractors of
the black judge continued their efforts to {n-
fluence public sentiment about the nominee
as confirmation hearings approach.

A group of black Republicans raised im-
ages of a century-old debate within their
community over self-help as it announced
plans for 2 national campaign to orchestrate
black support for Judge Thomas, 8 member
of the U.S. Court of Appeals for the District
of Columbia,

Among his critics, however, three House
Democrats questioned the nominee’s judicial
qualifications and anti-discrimination com-
mitment,

Mr. Nunn said he will join Sen. John C.
Danforth, Missourl Republican, in introduc-
ing Judge Thomas, a fellow Georglan, at the
confirmation hearings before the Senate Ju-
diciary Committee later this summer. Mr.
Nunn said “‘my strong inolination will be to
support him.”

“We did not go into everything that they
will go into in the hearings, but my inten-
tion right now is to support him,"” Mr. Nunn
said after a get-acqualnted chat on Capitol
Hill with President Bush’s choloe to replace
retiring Justice Thurgood Marshall.

In their discuselon, Mr, Nunn sald, Judge
Thomas drew the distiaction “between af-
firmative action, which he supports, and the
affirmative action quota type that he doesn’t
support. I think that is an interesting philo-
sophical question.”

Mr. Nunn added, *‘My own feeling is that
Clarence comes from a background of a seg-
regated society, and I think over a period of
his time, if he i8 on the court, he will be very
sensitive to discrimination.”

Mr. Nunn, a lawyer and powerful chalrman
of the Senate Armed Services Committes,
said Judge Thomas® “overall approach is
very gimilar to the one I have, and that is
the fact that someone in a racial group does
not per se deserve speclal consideration be-
cause he's A member of & race.”

Mr. Nunn said he was satisfled that Judge
Thomas' professed admiration for Nation of
Islam leader Louls Farrakhan was limited to
the controversial black nationalist’s asser-
tions for black self-help as & vehicle for eco-
nomic development and parity and did not
extend to Mr. Farrakhan’s criticlsrn of Jews
and Judaism,

“I talked to him about that and it is clear
that at the time he made those statements

. . {he] didn’t even know him, never met
him, doesn't have any relationehip with
him,” Mr. Nunn said.

The three House Democrats who an-
nounced their opposition include an an-
nounced candidate for one of California's
Senate seats, the chairman of a House com-
mittee on aging and a black memher of the
Georgia delegation who is a battle-scarred
veteran of one of the clvil righte movement's
most dramatio periods.

Reps, Edward R. Roybal and Barbara
Boxer, both of California, and John Lewis of
Georgia ‘“‘stand before you symbolic of many
of the people whom President Bush’'s nomi-
nee to the Supreme Court has hurt in his ca-
reer,” Ms, Boxer sald,

Mr. Roybal, chairman of the Belect Com-
mittee on Aging, singled out Judge Thomas’
record on age discrimination when he served
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as chairman of the Equal Employment Op-
portunity Commission.

He paid that up to 13,673 age discrimination
charges were dismissed by the EEOC between
April 1888 and June 1950, He labeled that an
example of the Thomas-directed EEOC’s
“disregard for laws protecting the rights of
those who are among this soclety’'s most dis-
advantaged and vulnerable citizens.”

Such statistice “should disqualify Judge
Thomas to 8it on this nation’s highest
court,” he sald,

Mrs. Boxer pointed out that Judge Thomas
“hurt women by refuging to act on 60 [EEOC]
complaints involving fetal protection poli-
cles that discriminate agalnst women and,
more important, by forcing women to accept
a tougher, unrealistio standard of gender-
based wage discrimination than the previous
standard.”

“I find Clarence Thomas to be a hard-
working, artioulate and likeable individunal,”
sald Mr. Lewis, who still bears the scars of
police beatings from c¢ivil rights marches in
the 1960s,

“You don’t need long, drawn-out studies.
We know this man’s record. I met the man.
I'm from Georgla. He’s from Georgla. I know
him,” Mr. Lewis said, adding that the judge’s
record has been Insensitive to the disadvan-
taged.

“I am opposing hie nomination because he
hag demonstrated his willingness to deny
others the means and tools to which he has
had access,” he said,

But Judge Thomas drew unqualified praise
from the Council of 100, a group of black Re-
publicans who said yeaterday that they will
launch a nationwide campaign to win black
support for the man they urged Mr. Bush to
nominsate for the high court.

“We want first of all to get the truth and
the facte to all African-American organiza-
tione about Clarence Thomas," sald Milton
Binns, council chalrman.

He noted that the full story on Judge
Thomas Includes his little-known role as
EEOC chief to engloneer a plan to raise
money for historically black colleges and
universities from corporations.

The black Republicans sald they want to
counter the efforts of liberal Democrats to
discredit Judge Thomas.

Harry Singleton, a Yale clasemate of Judge
Thomas’, sald the anti-Thomas campaign of
white liberals is & “blatant political move.”

“How could they come and beat up on a
black without seouring support in the black
community first?” he asked.

[From the Washington Post, July 17, 1991]
TALEING WITH THOMAS FOR 10 YEARS
{Constance Berry Newman)

In nominating Judge Clarence Thomas to
serve as assoclate justice of the U.S. Su-
preme Court, President Bush has chosen an
individual who has both the intellect and the
intslleotual honesty for the job. He nomi-
nated a person who will be fair and sensitive
to the struggles of all Americans—black,
brown, white, red and yellow,

Judge Thomas would not let people’s reli-
glon or station in life affect the way they
thought about their rights. He has a special
understanding of those poor striving for po-
litical and economio empowerment.

And he is willing to listen to others with
whom he i8 not supposed to agree. I know. I
am one of those people. For almost a decade
Judge Thomas and I have discussed many 1s-
puea, but most often our discuesions were
about inequities in this nation and ap-
proaches to ensuring equal opportunity for
all. We agreed, we disagreed, and we have
both changed our minds some.

CONGRESSIONAL RECORD—SENATE

The discussion and the debate about Judge
Thomas’' qualifications are confusing, and
not all who have participated have been falr.
What disturbs me is that much of the discus-
sion is not even relevant. In order to be fair
and relevant we must ask, What does the
Constitution require? Article II, Bection 2,
provides that the president by and with the
advice and consent of the Sepate shall ap-
point judges of the Supreme Court. The Con-
stitution does not set specific requirements
such as an examination or even citizenship.
It is up to the advise-and-consent process to
determine the qualifications.

Through the years the questions asked the
nominees have changed because the issues
have changed. What has not changed signifi-
cantly are the basic value judgments made
about the nominees. 1 will set out what I be-
lieve to be the most important of those val-
ues.

It i8 important that a justice of the U.S.
Supreme Court be competent. Even though
the Constitution does not require that they
be lawyers, all 105 justices have had legal
training, with more than half having served
on the bench. The American Bar Association
has had uneven influence in the process
through various administrations, looKing at
such factors as judicial temperament, char-
acter, intelligence and trial experience.

I will not second-guess the ABA. However
with regard to Judge Thomasa's competence,
fairnesa requires recognition of the following
points: Judge Thomas graduated from Holy
Crosg College with honore and from Yale
Law School. He wag assistant attorney gen-
aral of Missourl from 1974 to 1977. He was
counsel to Monsanto Co. and legislative as-
gistant to Ben. John Danforth, He has been
confirmed by the Senate on four separate 0o-
casions, The most relevant confirmation was
in 1989 as a U.8, Court of Appeals Judge for
the District of Columbia. Since confirmation
he has participated In more than 140 deci-
slons.

A justice of the court must have an open,
inquiring mind—a willingness to listen and
be sensitive to the struggles evidenced by
the issues before the court. At the time of
confirmation, the Senate cannot know of the
issues the justice will face. What is impor-
tant is that the nominees have no pre-
concelved notione of how they will decide
speciflc cases, They must be prepared to re-
view complicated briefs with an open mind
and to listen to the arguments, inquiring and
then deciding.

When Earl Warren was nominated to be
chief justice in 1953, there should not have
been and was not a way for the Senate to
know how he would decide the landmark
case Brown v, Board of Educatior in 1954, It
was Important to the Senate that Warren be
competent and fair, inquiring about the
struggles evidenced by the issues in the cage.
And he was just that. We wounld have that in
Judge Thomas, an independent thinker who
ia fair and who will listen. Judge Thomas has
read and quoted many people of varying
points of view. That type of inquiring mind
i8 needed on the court.

A Justice of the court must have integrity,
particularly intellectual honesty. We entrust
a great deal to the nine on the Snpreme
Court. They must honestly call the cases as
they see thern. An independent thinker,
Judge Thomas will have no problem adapting
to the culture of the Supreme Court.

I trust the president’s judgment in nomi-
nating Judge Thomas, but I can go further.
After almost 10 years of discussion with him,
I am comfortable with the idea that he will
be one of the nine people deciding the issues
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that comse before the Supreme Court
my Hfetime and afterward. during

(From the St. Louis Post-Dispatod, July 17
1991) '

CLARENCE THOMAS DIDN'T BLAME BoCTETy
(By Richard B. McKenzie)

Supreme Court nominee Clarence Thomas
has had a remarkable impact on Washington
policy discussion. His background and per-
sonal philosophy of life have directed atten-
tion to a source for policy guidance rarely
considered in the nation’s capital: common-
sense rules for personal conduct.

Washington’s policy-makers and pundits
are 1o the business of producing government
policies that will “‘get the country moving
again™ or “make American Industry com.
petitive” or “lift disadvantaged groups by
thelr economlc bootstraps.” And they
produce a lot of policy recommendations,
mostly to no avall and for good reason.

The recommended polioies tend to be grand
schemes that involve spending tens of hil-
lions of dollara over long periods of time,
redirecting monetary or flacal policies and
¢reating a labyrinth of national education
policles or jndustrial polioies. The rec-
ommended policies are typically complex,
expensive and highly contentious, frequently
founded on arcane theories of social and eco-
nomic behavior. Nonetheless, when adopted,
the policy changes typically have precious
little positive Impact on the future course of
the econony.

However, most Americans, even some of
the least educated and least worldly, don't
have to be told what {8 needed to get the
country moving agaln or to make it competi-
tive or to lift people by their bootstraps.
They know that Clarence Thomas showed
great wisdom when he bluntly acknowledged,
“An a people, we need to find solutions to
problems through independence, persever-
ance and integrity,” a simple perspective he
attributad not to people in high places in
Washington but to the people back home in
Georgia, his grandparents, mothsr and the
nuns who taught him in sohool.

The economic¢ changes the country needs
g0 by the rubrie of common sense and are ap-
plicable to Americans individually, not to
the whole conntry. To accomplish the good
things that the policymakers and pundite
want, all people have to do i follow & few
bagio rules:

Study hard in school, which requires that
the first goal s to learn the Mmaterial and the
second 18 to get good grades.

Be reapons%gle? which means meeting dead-
lines as well a8 accepting the costs for Wrong
choices. )

Work diligently; offer more than & day’s
labor for a day’s pay.

Be coneiderate to others.

Deny temptations to splurge and save for
the expected rainy days and the bad things
that will happen to everyone.

Give of o?:%esalf. especially to one's oWl
children who are most in need of d.i.rect.loui
reminding them of the commonsense rules o
snhclc::: the family and a few close iriends
the building blooks of all else that happens
in life.

Just make the effort, take a few risks and
when things don’t work Oub,pg’:l b&:ek and try

in, hut learn from the experience.
BEOuF political leaders rarely ever oite 92:”
rules as a source for economio prosperity

growth, They, and the nevlrs med:zéigi'erei 1?
'a
cite relentlessly people ool b w8

cumstances or the Japanesé OF
the causes of the country's econom
ures.

fo fall-
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Booiety, we are told repeatedly, is the vil-
l1ain and responsible for practically every-
thing wrong with individuals or the country.
Hence, the advice given is that soclety must
rectify the problem, not realizing that to
plame society is to blame everyone, which is
tantamount to diffusing responsibility so
thinly that no one 1s effectively blamed.

Who among the readers doubts that the na-
tlon’s economic difficulties can be attributed
largely to the breakdown in people’s alle-
glance to these common sense rules known
by practically everyone? Who questions that
their community and country would make a
dramatic economnic leap forward 1f people fol-
lowed with greater dedication just half of the
rules? Who doubts that much poverty would
be relleved if many of the poor themselves
studied harder, worked harder, saved more,
took greater responsibility for their own
{ives and stopped trying to shift the blame to
othera?

In posing these questions in such stark
terma, I can sense Why politicians are uneasy
with Thomas' 1ife perspective or with anyone
slse who espouses common-sense rules for in-
tividual conduct a8 & source of a country's
economio progress. Such rules leave little for
politiciana to do, and many voters may be
made to feel uneasy, if not mad, when told
that they themselves have a direct role and
burden in contributing to their own eco-
nomic welfare and to the eoonomic health of
the country.

It is 80 much esasier for polloymakers to
call others to task for the country's eco-
nomlio fallings and to pretend that calls for
individual action and responsibility are
meaningless.

In the end, the future of the American
economy will, for the most part, be built not
on venturesome government programs but
rather on the resourcefulnese and industri-
ousness of 1ts people, all doing, one by one,
what they know they should be doing. It will
depend also on more people who share Thom-
a8’ perspective being appointed or elected to
high government offices.

(From the 8t. Louls Post-Dispatch, July 17,
1991)
NUNN LENDS SUPPORT TO THOMAS
{By Charlotte Qrimes)

WasHINGTON.—Clarence Thomas won sup-
port for his nomination to the Supreme
Court on Tuesday from an influential fellow
Georglan, Sen, Sam Nunn,

After meeting with Thomas, Nunn sald he
would join Sen. John C. Danforth, R-Mo., in
Introducing Thomas, a U.S. appeals court
Judge, to the Senate Judiolary Committee
When it opens confirmation hearings late
this summer. Nunn said that “in all likell-
bood” he would vote to confirm Thomas,

In the rituals of the Senate, the introduc-
tion—or lack of it—hy a senator with a con-
Dection to a nominee carries political weight
a3 well as courtesy. Senators withhold it
rarely—as a sign of extreme displeasurs with
& nominee. But extending the courtesy does
Zot necessarily pledge a senator’s vote.

A1 introduction by Nunn would have spe-
cial meaning because of his status as a well-
respected moderate Democrat and a power
Dlayer in Senate politios as chairman of the
Armed Bervices Committes.

Danforth, who 1s escorting Thomas on the
courtesy calls to senators, went on the offen-
8tve Tueaday about Thomas’ record as chalr-
man of the Equal Employment Opportunity
Commission between 1983 and 19%0. In a Sen-
?:te 8peech, Danforth sald he had recently

Walked the corridors” of the EEOC to ask
employees about Thomas® tenure.
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He cited comments from employees, rang-
ing from the new EEOC chairman to a
“malontenance man in green overalls,'" who
universally pralsed Thomas for improving
the agency’s efficienoy, for bringing it into
the computer age and for dealing warmly
with people. *““The clear message from those
I visited was that Clarence Thomas had
transformed the EEQC from the dregs of the
federal bureaucracy to en efficiently operat-
ing agency, which was effectively performing
the duties Congress had assigned to it,” Dan-
forth said.

While being generally credited with mak-
ing the agency more efficient, Thomas has
come under fire for lapses in pursuing age
;11scr1minabion complaints within a two-year
imit.

Thomas originally told a congressional
committes that only 70 cases had lapaed, but
the number eventually was discovered to be
more than 13,000,

That i{ssue has irked advocacy groups for
older Americans, and potential opposition
from them hangs over Thomas’ nomination.

Danforth said he had specifically inquired
about age discrimination cases and been told
that they “amounted to about 0.2 or 0.3 of 1
percent of the case load, that they never
would have been discovered but for the com-
puter program inetalled by Chairman Thom-
as, and that when Mr. Thomas heard that
age discrimination cases had lapsed, he ‘saw
red.'””

Besides Nunn’s gesture of support, Thomas
picked up on Tuesday an endorsement from
the Council of 100, an organization of black
Republicans who want to counter the opposi-
tion to Thomas of the Congressional Black
Caucus. The caucus, made up of 26 House
Democrats and one Republican, voted last
week to oppose Thomas® normnination.

‘“The Congréessional Black Caucus does not
speak for all African-Americans,” sald Mii-
ton Bins, chairman of the Council of 100.

From the 8t. Louis Post-Dispatch, July 18,

1991)
THoMA® OPINIONS SHOW KEEN MIND
(By James Kiipatrick)

WASHINGTON.—Ever since his Supreme
Court nomination, Clarence Thomas has
been the talk of the town. Most of the talk
has been political talk, The talk is of Thom-
as a8 e black. For a refreghing change, sup-
pose we talk of Thomas as & judge.

The complaint i heard that Thomas is in-
experienced—that he has served little more
than a year as an appellate judge. By my
count, 25 of the 48 justices who have come to
the court since 1900 have arrived with little
or no judicial experience. Some are well re-
membered, Louis Brandeis, Abe Fortas and
Lewis Powell had no judicial experience at
all. Hugo Black had none to spsak of. Felix
Prankfurter was a high-ranking bureaucrat.
William O. Douglas was chairman of the Se-
curities and Exchange Comrmission. Earl
Warren had been governor of California. All
of them left their mark.

There is good reason to belleve that Thom-
as would leave his mark also. I venture that
judgment after reading everything Thomas
has written for the U.8, Court of Appeals for
the District of Columbia. The corpus consists
of 17 opinions for the court, one concurring
opinion and one dissenting opinlon. His
writings addressed a nice variety of oivil and
criminal issues. ‘They show considerable
promise.

A Supreme Court nominee should show ju-
dloial restraint. We want judges who will
gseck to determine what the law is, and not
what it ought to be. In one opinion after an-
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other, he sounds a theme of judicial re-
atralnt. In June of last year, Thomas wrote
for the court in a case about a defendant
convicted of possessing cocaine and of “using
or carrying” a firearm. There {8 no evidence
that the man carried a gun. The unloaded
weapon was tucked into cushions of a sofa,
Thomas was urged to give a liberal construc-
tion to the verb ““use.” He declined. “Use’ he
sald, meansa use.

Perhaps the clearest exposition of his judi-
clal philosophy came in a case appealed from
the Interstate Cormmerce Commission. The
case involved ferry service in Long Island
Sound. A key question was whether the ICC's
mandate to promote “‘effioient™ transpor-
tation embraces a power to consider environ-
mental impact, Two of Thomaa' colleagues
sald yes. Thomas, dissenting, said no.

Should the ICC ponder the effects of its ac-
tions on the “Increasingly fragile” watere of
the Sound? Said Thomas. “1 agree that as a
matter of policy, it probably should. As a
matter of law, however, the Commission has
no power to regulate ferries for environ-
mental reasons.”

Turning to another aspect of the case,
Thomaa observed for the record that “‘federal
courta are courts of limited jurisdiction.” If
jurisdiotion does not exist, federal judges
have no authority to exercise it, even if ev-
eryone wants the dispute resolved.

“The truistio constraint on the federal ju-
dicial power, then, i8 this. A federal court
may not decide cases when It cannot decide
cages, and must determine whether it can,
before it may."”

That sentence was packed as tightly as the
ineide of & walnut. It 18 a beauntiful summa-
tion of a topic on which volumes have heen
written.

You will infer correctly that I 1ike what I
am learning about the gentleman. He is my
kind of thinker and my kind of writer. He
has an orderly and a reasoning mind.

{From the 8t. Louis Post-Dispatch, July 18,
1991]
QUOTA DEBATE SHOWS WE'RE ALL Two-FACED
(By William Raspberry)

WABHINGTON.—It was with the air of a
“gotcha’ that Senate Majority Leader
George Mitchell reacted to the Supreme
Court nomination of Clarence Thomas. It ia
plain as day, said the Maine Demoorat, that
Thomas was nominated, at least in part, be-
cause he is black. And since the nomination
came from a president who i8 a sworn enemny
of quotas it exposes George Bush as two-
faced on the subject.

Welcome to the olub, Mr. President. When
it comes to the legitimacy of race as a con-
pideration in matters that ostensibly have
nothing to do with race, maybe all of us are
two-faced. I certainly am. Should race be a
coneideration for the Supreme Court? The
answer strikes me ag 50 obvious thatI find it
hard to take seriously those who don’t eee it
my way. Of course it should be a factor. Not
the only factor, not the overriding factor,
but a factor,

The Supreme Court is not merely a collec-
tion of eminent legal historlans charged,
like Talmudists, with interpreting the Con-
ptitution in the light of their knowledge of
the language (and the political and social
history) of the times to arrive at the “origi-
nal intent’” of its framers. The court is also
charged with adjudicating issues that the
framers could not have had In mind.

Given that view of the oourt, it makes ab-
solute sense that its membership reflect, at
least In very general terms, the society in
which {t exists. I think Bush believes that,
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but I also think that he imaginee 1t somehow
fllegitimate to believe it—which is why he
found it necessary to talk about Thomas ag
the “‘best’’ person for the seat being vacated
by the retiring Thurgood Marshall.

1t's hard for me to imagine a board or com-
mission that wouldn’t be strengthened by di-
verslty in its membership. Zoning boards,
transit authorities, health commissions,
school hoards, parole boards, fine arts com-
missions, beauty pageant panels, Pulitzer
Prize boards—all have more legitimacy and
strength if their memberehips are not lim-
ited to privileged white men.

The misgivings enter when diversity is
confounded with legitimate competition.
Many of us believe, for {nstance, that univer-
sitles have a defensible interest in faculty
and stundent body Inclusiveness, and that
they ought to revamp their recruiting strat-
egles to make certain that the inclusiveness
occurs. But we have trouble with the notion
of bonus points based on race or ethnieity.

The more closely the selection criteria re-
semble a contest with explict rules and
qualifications, the more troublesome the
race- or gender-specific bonuses, Nor do you
have to be a conservative to find the concept
troubling. Mitchell, for instance, might
agree as to the desirability of having all our
major Institutions—not just the Supreme
Court—reflect the makeup of the population.
He would, I imagine, welcome a trend that
brought more minorities and women to the
Senate. But he would not, I am certain,
argue that a well-qualified black who comes
close but fails to outpoll him in his next re-
election bid should nevertheleas be given the

seat.

Does it follow that Mitchell is, as he said
of Bush, *“‘against quotas , . . for everyons
except himself?”

Of course Bush 18 two-faced about quotas.
At some level, we all are.

[From the Kansas City Call, July 19-25, 1891)
How CaN HE NoT BE SENSITIVE TO BLACK
NEEDS?

Editor, The Call:

I agree with Carol Coe in my support of
Clarence Thomas as nominee of President
George Bush to the SBupreme Court. First of
all, we a8 black people must realize that
George Bush would not have nominated a
person preceived as being ‘“‘liberal” regard-
less of their race, color or sex. My fellow Af-
ricen-Americans, that's a reality! Now that
we have established that the nominee would
likely be a person of moderate to conserv-
ative persuasion, why not Clarence Thomas?

We must underetand that no white person,
or as far ae that’s ooncerned, no person pe-
ricd of any other color understands the
struggles of black people as well as another
black person who has experienced those
struggles. Considering Clarence Thomas’
baokground, how can he not be sensitive to
black needs and concerns?

My background is somewhat similar to
that of Clarence Thomas in that I grew up
down South and was subjected to racial dis-
crimination and prejudice, attended a seg-
regated school, whites only water fountains,
restrooms and the lMke. I am elso a hlack
moderate to conservative Republican state
elected official that serves & constituency
that iz 988% white in Eastern Jaokson Coun-
ty, Mo. Am I sensitive to black concerns?
You Bet—S8tate Rep. Carson Ross, Blue
Springs, Mo.

WHO Has WORKED HARDER?
Editor, The Call:
A black man, Clarence Thomas, descendant
of persons brought to America and held in
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brutal slavery for two centuries, has been
nominated to the Supreme Court by George
Bush,

His views on civil rights, women’s rights
and rights of human beings are a disgrace to
us as a people. Moreover, it is a betrayal of
the legacy of struggle and righteousness left
us by our descendants and ancestors.

Thomas did virtually nothing for minori-
ties when he was head of the Equal Employ-
ment Opportunity Commission.

If hard work was the key, most, if not all
African-Americanse, would indeed be wealthy
in the U.8.A, today.

If our ancestors did not work hard when
firet brought over to America, and still
working hard, then I would like to know who
has worked harder?

80, it is not about working hard. It is play-
ing America’s white suprsmacist game.

Clearly, Clarence Thomas has dem-
onstrated no identification with African-
Americans who are oppressed people. If it
were not for luck and riding on the coattails
of those that came before him, he would still
be on the farm—Gloria Turley, Kansas City,
Mo.

[From ths Atlanta Journal, July 19, 1991]
FOOLS OPPOSE AFFIRMATIVE ACTION; THOMAS
I8 NQ FOOL
(By Jeff Dickerson)

Here's the rap among blacks against Clar-
ence Thomas: He forgot where he came from.
He’s an uppity Negro who rose on affirmative
aotion and now saws rungs off the same lad-
der.

One irate caller even sald there’s no way
Thomas could have backed Louis Farra-
khan’s self-help because—get this—Thomas's
wife is white. And columnist Carl Rowan
sald that with a little flour, Clarence Thom-
a8 could be David Duke.

So, once more, let’s debunk some Clarence
Thomas myths:

Thomas opposes affirmative action. Only &
fool opposes affirmative action. Thomas
proved he was no fool when he insisted that
the New Orleans Police Department hire a
bhlack for every white until blacks were 50
percent of every rank. Thomas proved he was
no fool when he compelled General Motors
Corp. to set goals for hiring and promoting
blacks, women and Hispanics.

Thomas was a good little Negro for the
Reagan administration. Bull. Thomas pub-
licly opposed Reagan for trying to give tax
exemption to Bob Jones University. He told
Edwin Meese and William Bradford Reynolds
that they appeared to have ‘“‘a negative rath-
er than a poeitive agenda on civil righta.”
While employed by Reagan he told blacks:
“There’s nothing you can do to get past
black skin. I don’t care how educated you
are, how good you are at what you do. You'll
never have the same opportunities as
whites.” (Carl Rowan, have you heard David
Duke say that?)

Thomas forgot where he came from.
“There is a tendency among young,
apwardly mobile, intelligent minorities to
forget,”’ Thomas wrote in an '85 speech. “We
forget the sweat of our forefathers. We forget
the blocd of the marohers, the prayers and
hopa of our race.” Clarence Thomas has not
forgotten where he came from, though many
of the silver-spoon blacks criticizing don’t
have a clue where he came from,

He has a white wife. So does Julian Bond.

One mors time: Clarence Thomas doesn't
oppose affirmative action, He opposes com-
plete and total reliance on white benefi-
cence. So should we all.

Blacka should shed the mindset that if we
are not begging for white aid, jobs and “af-
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firmative action,” then we're g
*“conservatives.” Thomas simply 333;':1 ::I:
E:ct 91.; gr?u% of t’1‘;.:.eople who historically
ven't helped us to megically ¢
and start doing so. ¥ tum around
Thomas knows that our successes have
come by our own initiative: Rosa Parks i
not beg for & seat on the bus; she took i,
Alonzo Herndon did not beg for wealth; he
geized it. But here stands our civil Mghtg es-
tablishment, hat In hand, waiting for white
folks to teach us, hire us, be nice to us,
We'll be waiting forever, says Clarence
Thomas, and he does not want to walt.

[From the St. Louls Post-Dispatoh, July 21,
1891)

LIBERALE TURN COMIC IN OPPOSING THOMAS
{By Charles Krauthammer)

WaSHINGTON.—The life of a columnist ia 4
feagt of ironies, but rarely 1s one served a
meal quite as sumptuous as the one just
cooked up by Laurence Tribe, Harvard Law
School professor and leading llberal con-
stitutional scholar, Tribe has taken to the
New York Times to share with us his anx-
eties about Supreme Court nominee Clarencs
Thomas.

Thomas, it seems, is not a traditional con-
servative meaning a judiclially restrained
one who believes that a judge’s job 18 to in-
terpret the law, not make it. It seems that
Thomas is & more radical kind of consery-
ative. Instead of just sticking to the Con-
stitution. Thomas believes 1n natural law as
another source of rights beyond the Con-
stitution, And, as a gulde to understanding
natural law, Thomas invokes the Declara-
tion of Independence, which for example,
speaks of life, liberty and the pursuit of hap-
piness as inalienahle righta.

Under such a natural rights theory, Tribe
warns, a judge could ban everything from
abortion counseling to anal sex to minimum
wage laws. Nothing less than the “fate of
self-government in the U.8.” {s threatened
by Thomas judicial activiem.

The first oddity of this critique Is that
today & traditional conservative seems to be
a good conservative. Of course, the last time
a principled judicial restraint conservative,
Robert Bork, was nominated for the court.
Tribe led the pack that savaged him. But
never mind.

The greater curlosity is the charge of judi-
olal aotiviam. From Tribe, this ie hilarioue.
Tribe is one of the great defenders of reading
the Constitution, shall we say, expansively.
When the liberal court of the '60s and 70—
that Edison of the rights industry—minted
new rights, year in, year out, with Menlo
Park efficiency, he applauded. When, for ex-
ample, Roe vs. Wade purported to fiud the
right to abortion in the Constitution—or, to
be more precise, in the penumbral ema-
nations of the Constitution—that was good
1aw because it fit nicely with Tribe's view.

Now thet liberals have lost control of the
court, they are shocked—shocked—that
judges might go beyond the letter of the
Constitution and apply concepts llke nal
law through which they might legislate.

1t gets funnier. Tribe’s concern 18 e
Thomas “might seek to replace Roe not with
8 system that strengthens states’ rights
but one that denles the states’ right to P"“:
mit a legal abortion. Wherse was Tribe’ !‘?1?9:_
cern for states’ rights under Roe, which e in
tively deprived the 50 states of any sa¥ t0
the matter of abortion? For liberals nuws__
champlon the power of state les'lﬂlﬂt““’m
after having spent 40 years chmnpioning poot
right of the unelected judiclary %0 °w
states to raise taxes, rsform Irisoms
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children, hire by race and permit abortion—
iz world-class chutzpah,

And what exactly is Thomas’ offepse?
Every justice brings & certain intellectual
ptructure and understanding of rights to his
interpretation of the Constitution. Thomas
is slmply more ingenucus than mest. He
spells out what it s he appeals to—the clas-
slcal tradition of natural law and the ex-
plicit words of the Declaration of Independ-
ence. The natlon 18 far safer entrusting its
future to such a justioe than to the kind that
pulls pew rights out of a hat and declares
them penumbral emanations.

[From The Wall Street Journal, July 22, 1991]
ASIDEB
JUDGE THOMAS’ RESTRAINT

More evidence 18 in that Justice Clarence
Thomas would serve the Founding Fathers’
{ntent that the judiciary serve as the last
dangerous hranch of government. A soldier,
“John Doe,” sued when the FPentagon
{nnoculated the troops of Desert Storm with
vacelnes to fight possible Iragl nerve gas at-
tacks. This (naturally) first required a new
Pood and Drug Administration regulation
because the medicines were not yet ap-
proved. The soldler sued aganst the FDA
rule,

Ths federal appeals court in Washington
last week upheld the FDA and the emer-
gency vaccinations, but Judge Thomas wrote
in a dissent that the oourt should simply
have dismissed the lawsuit without further
ado. “The war has ended and the troope are
homse, hut to the majority this case lives
on,” Judge Thomas wrote. With no imme-
diate possibility of administering the druge,
the issue 18 moot and judges should not rule.

Mootness, along with the doctrines of
standing and ripeness, 18 a key to judicial re-
straint. Courts should adjudicate real legal
dieputes, not write easays on pretend issues
or policy matters. Whatever else, it seems, &
Justice Thomas would not look for social ie-
#ues to take out of the hands of the pecple.

[From Jet Magazine, July 22, 1991]

CLARENCE THOMAS RIBES FROM POVERTY TO

BUPREME COURT NOMINEE

For Clarence Thomas, it took 43 years to
Journey from the painful poverty in Pin-
point, GA., to the affluent home of President
Goorge Bush in Kennebunkport, Maine, in
order to stand near the pinnacle of progress
1in the legal profession—a nomination to the
U.8 Bupreme Court.

And when he stood alongside President
Bush, who nominated him to succeed retir-
ing Justice Thurgood Marshall on the na-
tion’s highest court, Thomas, who could be-
come the second Black Supreme Court Jus-
tice in history if the nomipation is con-
firmed by the U.8, Senate, was 80 overcome
by the commingling of surprise and success
that he could hardly maintain his
COMPpOsUre.

“As a child, I could not dare dream that I
would ever see the Supreme Court, not to
mention bé nominated to it,” salid Thomas, &
U.8. Appeals Court judge for the Distriot of
Columbia Cireuit, when he stepped up to the
microphone after Bush introduced him at a
press oonference, *“In my view, only in Amer-
lca could this have been possible,” he de-
clared as he stood there with a written state-
ment held tightly in his hands,

Recalling his roots in segregated Savaen-
nah, GA., where he was reared by his matar-
nal grandparents, Mr. and Mrs. Myers Ander-
son, the Supreme Court nominee became
choked with emotion and struggled to read a
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brief statement. And in recounting a boy-
hood memory, he touched indirectly upon a
link with Marshall, whose retirement from
the court at age 83 created the vacancy that
Thomas could fill.

“My most vivid childhood memory of the
Supreme Court was the ‘Impeach Earl War-
ren’ gigns which lined Highway 17 near Sa-
vannah, I didn’t quite understand who this
Ear] Warren fellow was, but: I knew he was in
some kind of trouble,” sald Thomas,

Warren, a former governor of California
who was appointed Chief Justice by then
President Dwight David Eisenhower, had
been under attack In the segregated South
ever since he wrote the 1954 landmark opin-
ion in the Brown v. Board of Education case
that deolared racial segregation in public
school unconstitutional. Warren had been so
thoroughly convinced by the effective argu-
ments before the high court by then Howard
University-trained civil rights lawyer
Thurgood Marshall that Warren personally
persuaded the other justices to make his ma-
jority opinion unanimous.

“I thank all of thoge who helped me along
the way, and who have helped me to this
point and this moment in my life, especially
my grandparents, my mother and the nuns,
all of whom were adamant that I grow up to
make something of myself,” Thomas added.
He said he hoped to be “example to those
who are where I was and to show them that,
indeed, there I8 hope.”

While Thomas grew up poor, Black and a
Democrat, he later became a Republican
whose controvereial views often revolved
around his emphasis on Black self-help and
opposition to “other raceconscious legal de-
vices” that he says ‘“further deepen the
original problem.”

In a speech titled, “Why Black Americans
8hould Look to Conservative Policles,”
Thomas sald: *1 was raised to survive under
the totalitarianism of segregation, not only
without the active assistance of government
but with its active opposition.”

The hope that he now offers all those who
struggle to make something of themeselves 1s
his impressive story of the hope that enabled
him to rise from poverty to Supreme Court
nominee,

When Thomas was born in the segregated
Southern port clty, his mother, Mrs. Leola
Williams, recalled what it was like.

‘“Where we came from, we didn't have
nothing,”’ she told USA Today. “*We juet
lived day by day. I picked crabs for a living
to take care of him, and then my father and
my mother stapped in to help us.’* His father
deserted the family when Thomas was a tod-
dier, leaving him and two other siblings to
live with their mother and other family
members in a wood-framed house with no
running water and an outdoor toilet which
his family shared with several neighbore on
the same block. Food was not easy to get and
he wore shoes only to school.

Now a nurse’s assiatant in Savannah (popu-
lation: 145,000), Mrs. Williams says her son’'s
nomination is vindication of hard work.
“Nothing good comss eagy Clarence knows
that. He's lived it,” she told the newspaper.

Thomas remembers vividly what it was
like growing up with his grandparents who
owned an ice delivery and fuel oil business.
It was In this environment that Thomas re-
calls with a speclal pride. “My grandfather
has been the greatest single Influence on my
life,” he told Atiantic magazine in 1987. He
said that his grandfather worked him six
hours a day at the ice house and fuel station,
in additlon to school. Thomas, in a Wall
Street Journal interview, said the other
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chores included raising the chickens, pigs
and cows; cleaning the house and the yard;
painting, roofing, plumbing and fizing; main-
taining the oil trucks and making deliveries.

These lessons of hard work and self-reli-
ance were reinforced throughout high sohool
and oollege, His grandfather, who could not
read, sent him to a Catholio school run by a
group of White nuns that was estahlished for
poor Black children and he later became one
of the first Blacks at & previously all-white
Catholic high school. Thomas was a high
academic achiever and a good athlete., He
aleo attended two different seminaries look-
ing to enter the priesthood, hut left after
hearing a fellow pemiparian reaot to the
shooting of Dr. Martin Luther King, Jr. hy
saying, *“Good, I hope the SOB dies.”

That kind of racism stung him deeply and
he later said in the Atlantic magazine in
1968, “There {s nothing you can do to get
past Black skin. I don’t care how educated
you are, how good you are at what you do.
You'll never have the same contacta or op-
portunities.”

While enrolled at Holy Cross College,
Thomeas, the first in his family to attend col-
lege, became an activist. **That's where 1
started to get political and radical,”” he told
the Wall Street Journal. I read Malcolm X
1 became interested in the Black Panthers.”
He founded the Black Student Union at Holy
Cross in 1971. At Yale University Law
Bchool, he said his political coneclousness
continued. It continued after graduating
from Yale and becoming an assistant Attor-
ney General for the state of Missourl under
John Danforth.

When Danforth became a Missouri senator,
Thomas joined the lawmaker as & legislative
assistant in Washington. He rose quickly in
the Reagan administration, working with
the Office of Civil righta at the Department
of Education and then serving as chairman
of the Equal Employment Opportunity Com-
mission (EECC).

While at the EEOC, Thomas gave speeches
accusing the Republclan Party of “blatant
indifference* toward Black voters and chas-
tised President Reagan, In particular, for let-
ting Bob Jones Univeraity gel away with ra-
cial discrimination, and for ‘“foot dragging"
on the Voting Righte Act extension, the Wall
Street, Journal reported in an article (July 2,
1991) titled “‘Clarence Thomas On Law,
Rights and Morality."”

Two years ago, Thomas was appointed to
the D.C. Court of Appeals, considered the
second highest federal court, despite staunch
opposition from traditional ec¢ivil rights
group. But a hush-hush death bed parley was
a key factor in helping him overcome the op-
position and could be the key factor in
whether he gains civil rights backing.

When he faced stiff opposition for the fed-
oral judgeship, NAACP Washington Bureau
director Althea T.L. S8immons agreed to
meet with Thomas on the eve of the con-
firmation hearing. He traveled to the hoe-
pital to talk to one of the few persons in the
entire Civil Righta Movement who would 1is-
ten to his story. After a one-hour-and-a-half
bedside meeting, he managed to impress Ma.
Bimmons, who urged her NAACP superiors
to withdraw opposition against him for the
post—but oh the other hand, not support
him. *“He had not forgotten hia roots or
Black folk,”* Ms. Simmons iatsr told Jet. “1
galned a new meaning of Ciarence Thomas
and feel that he wlll help us. He’s a very
dedicated man.” She dled two montha after
he was confirmed and mounted the U.8.
Court of Appeals bench. Ironically, the late
Ms. Simmons and her bedside assessment of
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Thomas may wind up a key charaocter wit-
ness. It was her judgment that opened the
gate for Judge Thomas to reach the high
ocourt nomination.

When the Senate conflrmation hearings
begin in September, among his allies wiil be
two of his staunchest supporters in Washing-
ton: his second wife, Virginia Lamp Thomas,
who 1a deputy assistant secretary of labor in
the Labor Department’s congressional-rela-
tions office, and his 18-year-old son, Jamal
Adeen Thomas, from an earlier marriage.

Now on the threshold of achieving a post
that not even he could dream about, Thomas
says the nomination is just confirmation of
the American Dream that kis grandfather in-
gtilled in him before he died in 1988.

“] have felt the pain of racism as much as
anyone else,’” Judge Thomas said recently in
a apeech. “Yet, I am wild about the Conatitu-
tion and about the Declaration. Abraham
Lincoln once sald that the American found-
ers declared the right of equality whose on-
forcement would follow as soon as clr-
cumstances permitted. The more 1 learn
about the ideas of those men, the more en-
thusiastic I get . . . I believe in the Amer-
ican proposition, the American dream, be-
cause I've seen it in my own life.”

BUSH TELLS WHY HE PICKED THOMAS FOR
SUPREME COURT

During a press conference at his home in
Kennebunkport, Maine, President George
Bush said he nominated Judge Clarence
Thomas to the U.8, Supreme Court because
he wae *‘the best man’ for the position. The
President sald, in part:

“The main consideration, In addition to
excellence and qualification, is this concept,
of interpreting the Constitution and not leg-
{slating from the federal bench ... I told
him, {f I am not divulging a privacy, that he
ought to do like the umpire—call them as
you see them . . .

“I've kept my word to the American people
and the Senate by picking the best man for
the job on the merits. And the fact he's a mi-
nority, so muoh the better. But that is not
the factor, and 1 would strongly resent any
charge that might be forthcoming oh quotas
when it relates to appointing the best man
to the court.

“I don't feel that 1 had to nominate a
Black American at this time for the court. 1
axpressed my respect for the ground that Mr.
Justioe Marshall plowed, but I don't feel
there should be a Black seat on the court or
other ethnic seat on the court.’””

CLARENCE THOMAB
JULY 23, 1991.
(By Mike Glover)

DE8 MOoOINES, IA.—U.8. Supreme Court
nominee Clarsnce Thomas i not completely
without some good pointe” and there are
desp divisions among civil rights leaders
eager for a black on the high court, NAACP
head Benjamin Hooks said Tuesday.

Most black people recoguize immediately:
If not Clarence Thomas, who?' and the who’
s a white person,” Hooks said. I don’t think
President Bush will appoint another black
nominee."

Hooks, executive director of the National
Assoclation for the Advancement of Colored
Poople, predicted a good, vigorous argu-
ment” later this month when his group de-
cides if 1t will support Thomae. He salid the
outcome of the argument 18 not clear.

The ambivalence comes out of fear who the
next nominee would be and out of Thomas’
record on oivil righte questions.

We're also ambivalent because he’s made
some speeches that had good points in
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themn,” Hooks sald. He’s made speeches that
indicated he was aware of the problem.

Bush appointed Thomas to fill & vacancy
on the court created by the retirement of
Justice Thurgood Marshall.

When it comes to individual diserimina-
tion, his record is pretty clear,” Hooks aaid.
If & black or woman has been individually
disoriminated against or mistreated he'll go
to the ends of the earth to correct it.”

8hould the NAACP endorse Thomas, oppo-
altion among liberals would likely fade.

Our position will play a very important
role,” Hooks said. That’s what creates the
great ambivalence and concern.”

At a news conference, Hooks aald the glim-
mers of hope in Thomas’ record are better
than whoever might be nominated next.

Not only would a second nominee not be
black, that person would likely be an unim-
peachable conservative, far-right Genghis
Khan.”

We know what's coming down the plke,”
Hooks said. We know we are going to oppose
them vigorously. We also know the Senate
sventually is going to confirm somebody.

We feel very deeply there ought to be a
black on the Supreme Court. Clarence Thom-
as represented a victory and a defeat all
wrapped up in one.”

Bome have sald divisions among civil
rights groups and liberals mean Thomas will
win confirmation. Hooks rejected that argu-
ment.

It depends on how these cormne out, the deep
ambivalence and concern that black groups
have,” he said. When it's manifested, if it's
all in oppoeition. 1 think Judge Thomas will
have a difficult time.”

[From the St. Louis Post-Dispatch, July 23,

1991)
LIBERALS AND THOMAB AGREE ON NATURAL
Law
(By Btephen Chapman)

CHICAGO.—Opponents of Clarence Thomas
have discovered that on occasion he¢ has in-
voked something known as natural law.
From their reaction, you would think they
had found him at the airport in & Hare
Krishna robe, Harvard law Professor Lau-
rence Tribe depicte him as a scary medieval
relle, *‘the first Bupreme Court nominee in 50
years” to draw on natural law. Thomas, he
suggests, may return us to the time when
the Supreme Court salid women could be pro-
hibited from becoming attorneys because the
law of nature consigned them to the job of
wife and mother,

He was seoconded by Robert Alley, an ad-
viser to Americans United for Separation of
Church and State: “If he develops an agenda
of declaring ‘unnatural’ things as immoral,
I'm frightened.”

The logic is that since natural law has
been used to defend oppressive practices, it
can be used only to defend oppressive prac-
tices. This is like saying that since (a) the
Nazis had moral principles, and (b) the Nazis
were bad, (¢) moral principles are bad. Tribe
doeen’t mention one modern proponent of
pnatural law, Martin Luther King Jr., who
wrote that ‘‘an unjust law is & human law
i;hat-"is not rooted in eternal law and natural
aw,

Natural law is eesentially the broad idea,
which traces back to St. Thomas Aquinas,
that human mnature defines how people
should live, and that some actions are wrong
regardlesas of law or custom. The term s also
sometimes used to refer to the belief that
people have inherent rights that others have
& duty to respeot. Sometimes theee are
viewed as God-given, hut not always: Novel-
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ist and philosopher Ayn Rand, a vociferong
atheist, fervently believed in natural rights,

Far from being eccentric, this general be.
lief s widely accepted. Thomas is also ip
harmony with one Joseph Biden, chatrman of
the Judiclary Committes, who during Robert
Bork’s confirmation hearinge said: “What
bas been protected are Important and fup.
damental liberties that predate the Conatity-
tion. 1 have themn becauss I exist."

In fact, liberal interpreters take a gimilar
approach to the Constitution, arguing that
certaln transcendent values, like human dig-
nity and equal respeot for all, deserve protec-
tion even though they arem’'t mentioned In
the text.

Tribe himself thinks it ghould be reaq
imaginatively to guarantes the right to “a
decent level of affirmative governmental
protection in meeting the basio human needs
of physical survival and security, health and
housing, work and schooling.”

Yes, that’s hypoorisy you smell. “There ia
not a fundarnental difference between using
natural law and using moral principles to in-
terpret the Constitution,” says University of
Minnesota law professor and self-dascribed
liberal SBuzanna Sherry.

Thomas agrees with the Framers that
rights don’'t exist because the Constitution
protecte them; the Constitution protects
them because they exist. He shares the view
of most Americans that liberties are not
something created by government which can
be repealed by government, but the undeni-
able birthright of every individual.

I Thomas' critics want to turn his con-
firmation hearings into a debate over those
propositions, it {sn’t Thomas who will end up
looking scary.

[From the Columbia Dally Tribune, July 3,
1991)
THOMABS' CRITICS MIgs POINT OF APPOINTMENT
(By 0.U. Ukoha)

A fow weeks ago, the nation was shaken by
the sudden retirement of the most adored
liberal Supreme Court justice, Thurgood
Marshall. Subsequently, President George
Bush was faced with another cholce and
chance of making his second nomination to
the Supreme Court.

A conservative nominee seemed to be the
obvious choice, ag moat llberals have long
feared. Thus, a conservative appellate court
judge, Clarence Thomas, was chosen by the
president to replace Marshall—If he 18 ap-
proved by the Senate Judiclal Committee.

No sooner had Thomas been named than
most liberal senators and a numbser of futet-
eat, groups jumped intc what has become &
treacherous witch-hunt. These groups and
other critics are afraid of two things; the Su-
preme Court becoming all-conservative, and
Thomas’ alleged poor ger{or;m;nce heading
the Equal Opportunity Commission.

The fear of the Supreme Court bacoming
all-conservative has been anticipated since
the Democrats failed to win the presidency
in 1988, Marshall, who had vowed to stay in
the bench untll the Tremocrats come up with
& likely winner, might have seen the munfl
on the wall when the gulf war was fought an
won by allied soldiers. His dream of being re-
placed by another libera] was shattered, an
his resignation made the liberal nightmare
come true. 8

Bealdes the fear of having a homogeneo "
court, the main opposition to Thomas is not
malnly because of his ideology, but his pas
performance at the EOC. Critlcs, lncludg;f
the Congressional Black Caucus, the NAA i
Latino groups and some women's groups, ‘1"_1 "
have one thing to say about Thomas
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falled to achieve anything worthwhile in the
{nterest of the minority after elght years as
the director of that commission. They per-
celve this poor performance, in a posjtion
where he had the means to help people of his
kind, to be a sign of negligence, a bite to the
fingers that bred and fed him. In short, they
see him as & common traitor to his race and
to other people he could otherwise have
helped. 80 to pay him back, these groupe
pave withdrawn support for his confirmation
to the highest: legal office in the world.

All these allegations seem to be sticking in
the ears of the people who care to read and
listen to the daily news bulletins. 1 think
there is more to these allegations and witch-
hunting of theee groups. And I strongly be-
lleve that these groups are not looking in
the right direction. They all seem to have
one thing in mind; that Thomas is not a good
African-American—he betrayed us, so
damned if we’ll let him join the conservative
conspiracy. Furthermore, it hurts a great
deal to see Thomas being dogged by the peo-
ple same people who are supposed to support
hm.

What I think these pecple should be look-
ing at more than anything 1s, first, the job
description of the director of Equal Oppor-
tunity Commission; second, whether the job
is ope of policy making or policy ree-
ommendation; and third, whether the direc-
tor of EOC has the ultimate power to pursue
policy goals without legislative and execu-
tive oversight.

More examination of the above three
points will clearly show that the director of
the EOC, like any director of a similar agen-
¢y, can only recommend policy to the chiefl
executive who appointed him. It is left to
that executive to choose which direction to
go for implementation. If the chief execu-
tive, who happsns to be the president of the
United States, chooses not to do anything
about the policles recommended, that will be
the end, even if the heavens are coming
down,

I believe that Thomas was a good director
by abiding by the will of his superiors. That
explaine why he lasted so long in that agen-
¢y, unlike the self-righteous big-mouthe we
88 come and go every 19 months in 80 many
appointed posts. The direction I am pointing
to requires psople to see the olrcumstances
that surrounded any Reagan appointéee such
88 Thomas and the lengthening legal docket
of the *80s before making any judgment of
whether Thomas was a traltor or not.

It is quite disturbing to see the NAACP
and Congressiona! Black Cauncus claim over
and over that they represent the interests of
all Afrioan-Americans snd minoritles at
large without giving everybody the chance
10 got to know what a person like Thomas s
&l about. At least everybody agrees that
Thomas is qualified for the job, and his im-
peccable resume shows it.

It 1s also heartbreaking to see NAACP dls-
%D or criticize anybody that does not
march and chant civil right songs in the tra-
ditlon of Martin Luther King Jr. They al-
¥aye overlook the obvious: that there is
more than one way to skin a oat. Thomas
2‘5 this chance to say for himself who he 1s,

Bat e is and what he is going to do for mi-
Doritles and, most of all, for America.

Finally, my advice to informed Americans
and to critioa of Clarence Thomes is to relax
&nd respect the presidential cholce and not
30 underestimate the power of the Senate

diclal Committee by bringing up &l these
?Dcl: and bull stories about Thomas' per-

oImance at, EOC.
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(From the Wall Street Journal, July 24, 1991]
BLACK AMERICA AND THE THOMAS NOMINATION
(By Elizabeth Wright)

Although a USA Today poll early this
month suggested that 5% of American
blacke approve of the appointment of Clar-
ence to the Supreme Court, blacke around
the country are demonstrating more ambiva-
lence then oconviction, It's often suggested
that young, educated and afffuent blacks are
fed up with social deterioration, and are
therefore ready to ditch the drive for pref-
erential treatment in favor of more inde-
pendent approaches to resolving eocial 1lls.
In fact, it is black professionals, and those
who aspire to join their ranks, who are
among the strongest supporters of the main-
1ine civil-rights organizations.

College senior Jason Hill is bemused by re-
porta to the contrary. An undergraduate at
Georgla State University, Mr. Hill has writ-
ten for national newspapers about the fer-
vent support of his black peere for affirma-
tive action and quotas: “They reject Thomas
because they think he’s againet affirmative
actlon and quotas, and they want to keep
both of these policies in place.’’ Just days be-
fore the Thomas nomination, Mr. Hill asked
a friend whether he would care if the justice
nominated to succeed Thurgood Marshall
were not black. The response was that, yes,
he cared very much. The day after Mr,
Bush's announcement, however, Mr. Hill's
friend was olearly displeased. *So, I asked if
he would prefer a white liberal instead. He
didn’t want that either. He was really torn.”

MOBT AT 8TAKE

College-educated hlacks have the most at
stake in the racial preference programs that
have been extracted by the protest and advo-
cacy of civil-rights groups, They regard af-
firmative action as esséntial 0 crashing the
corporate ‘‘glass ceiling,” whioh supposedly
keepe them from the toD executive positions.

Similiarly. a great many black business-
men see racial set-aside contracts as ocrucial
to their suocess. Thelr cause is championed
by the growing numbers of black networking
associations and business-oriented news-
lettere and magazines. For instance, Earl
Graves, publisher of Blaok Enterprise maga-
zine, recently added a department to the
magazine called “Affirmative Action
Watch.*

Walter Bowie, a clergyman in Jackson,
Miss., is a supporter of Mr. Thomas who
finde that it 18 the professionals in his con-
gregation who are most likely to oppose the
nominatlon. He considers typical the attl-
tude of a pre-law student who attends his
ohurch. This student, clalms Mr. Bowle, (s
“ecompletely in the sway of the teachings of
olvil-rights organizations, He doesn't think
beyond whatever they projeot.”

Mr. Bowle, however, i3 campaigning t0 in-
troduce his parishioners to alternative ideas,
He regularly distributes reading material to
the group and other blacks he meets in his
work, in an effort to broaden their knowl-
edge, especially on matters of public policy.
“There needs to be a way to break through
the mindset, which {s frightening to me,”
Mr. Bowie says.

Mr. Bowle describes the indignatlon he felt
when he read Robert Bork’s account (in “The
Tempting of America’) of Sen. Edward Ken-
nedy's call in the middle of the night to Rev.
Joseph Lowery, head of the Southern Chris-
tian Leaderashlp Conference, to urge Mr.
Lowery to organize blacks against Judge
Eork. The next day at the BCLC convention
meeting in New Orleans, Mr. Lowery not
only galvanized thoss in attendance to op-
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pose the Bork nomination, but set in motion
& campaign that reached hundreds of black
ministers and their churches across the
country. Mr. Bowle says, “It alarmed me
greatly that a politician like Kennedy could
get all of us upset and disturbed about some-
thing we really had not investigated for our-
selves.”” Mr. Bowie fears a repetition of that
precedent in the oase of Clarence Thomas.

George Subira, the author of several well-
recéived business books directed to blacks, is
known for his frankness in disoussing the
black leadership’s faflure to encourage
greater entreprenurial aotivity among
blacks. In the introduction to his book “Get-
ting Black Folkse to Seil,” he calls on blacks
to recognize that they now have ‘“more pos-
gibilities for their lives than any generation
of blacks.” On the Thomas nomination Mr,
Bubira reflects, “We have had the plana and
actions and strategies of blacks who have
taken the traditional approach for many
years. It would be interesting at this point
just to see and even risk what a black con-
servative point of view could net as benefits
to our people.”

Paul Battie heads Washington Innercity
Belf-Help, a grassroots housing advocaoy
group. He observes skepticism and even ap-
prehension among his membership toward
the Thomas nomination. His concern, which
he clalms reflects that of most in WISH, is
the degree to which Mr. Thomas believes {n
a limited role for government. Mr. Battie
asks, “If the government is going to stay out
of our lives in terms of assisting ue, how
about In areas of regulation, where we need
them?”” In his daily work, he finds & certaln
regignation among blaocks regarding Mr.
Thomas. “The attitude seems to be that if
we aIT, let’s orr on the side of our self-inter-
est, and they think it's in our self-interest to
have a person of color.”

There are some prominent blacks, how-
ever, who are more enthusiastic about the
nomination of Clarence Thomas, notably tel-
evision journalist Tony Brown. Mr. Brown
writes a oolumn carried in many black newe-
papers, and is one of the most sought after
speakers on the talk circuit. He has always

d to remain fraternally linked to the
traditional civil-rights organizations, even
though he has frequently blasted their lead-
ership with scathing criticlsm. A pioneer in
promoting black enterprise, Mr. Brown has
worked hard to make blacks more consoious
of the oonnection between neighborhood
businese development and social progress.

In an hourlong radic broadcast last week
on a Baltimore station, Mr. Brown de-
nounced the Congressional Black Caucus for
“unfurling their partisan colors’ in their re-
jection of Mr. Thomas. He then hurled this
challenge at the caucus: I don’t believe the
ocancus has the clout to organize black Amer-
fca. I don’t think you can do it. You’re not
even powerful enough in the Benate, where
you have a Democratio majority, to get the
membera of your own party to put out Clar-
ence Thomas. Where do you get the power to
organize 30 million black folks, when only
27% of them agree with you? I dare you to
come out here and do 15.”

Mr. Brown confounded his opponents and
admirers when he announced in a column
earlier this year his intention to join the Re-
publican Party. In a Friday interview, Mr.
Brown complajined of the peculiar ambiva-
lence which enables an individual black
openly to identify himself as a ‘“conserv-
ative,' while advocating special privilege.
Mr. Brown found this contradiction espe-
olally prevalent among the black leadership.
“You have John Jacob of the National Urban
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League talking about ‘seif-help’ in one
breath, and then the next day espousing the
need for a so-called Marshall Plan for black
communities.”

Mr. Brown noted Jesge Jackson's judicious
references to “self-help” at the National As-
soclation for the Advancement of Colored
People’s annual conference in Houston ear-
ller this month and complained that leaders
like Mr. Jackson “indict Clarence Thomas
and then take his philosophy."” He accuses
prominent blacks of a “crude intellectual
fasciam when a black strays from the liberal
plantation.” *“It’s time for us to challenge
these people and force them out into the
open.”

l;,]&r‘ Brown believes the polls to be accurate
that show large numbers of blacks ignoring
the civil-rights leadership to support the
Thomas nomination. He c¢laims that the
1eadership failed to take the negative pos-
ture it would have preferred on the Thomas
nomination because they knew ‘“they
couldn’t get it past the membership.” In this
he sees great hope.

RUBBER STAMP

The ambivalence and contradictions blacks
feel toward Clarence Thomas might be séen
merely a8 a response to his achievements.
However, the unwillingness of both the Na-
tional Urban League and NAACP to take a
stand against Mr. Thomas indicates that the
USA Today poll caught something meaning-
ful {0 the mood of blacks, Fewer of them are
satiefied to play the role of rubber stamp to
black leaders’ dictates.

Conservative blaocks ought to be cautious
in their hopes. Nevertheless, Tony Brown’s
hopes are shared by conservative blacks who
have battled for yeara to be heard, and who
are now praying that the polis are indeed an
accurate reflection of impending change
among blacks. To the pollsters, black con-
servatives are Intoning, *“From your
eamplings to God's ears.”

TOWARD JUBTICE THOMAS

No one should count any chickens just yet,
but the prospects that Clarence Thomas will
get a new job in the fall are looking up. In
particular, when the Black Caucus opposed
the nominee, it seems, they spoke as Belt-
way politiclans rather than as repressenta-
tives of the black community.

The far-left groups will continue their
Borking strategy of throwing up enough muad
balls in the hope that some will stick to
Judge Thomas. Norman Lear’s People for the
Ameriocan Way issued a report siandering Mr.
Thomas's tenure at the Equal Employment
Opportunity Commission. The Asscclation of
the Bar of the City of New York, which near-
ly lost it8 charity-tax status for its lobbying
against Robert Bork, is calling federal judges
looking for dirt on Judge Thomas; one judge
we know asked the caller from the group
why the New York bar felt itself more impor-
tant than the bar in Luhbock, Texas. The
American Bar Assoclation, which also ought
to be cut out of any special place in the proc-
o8, has yet to be heard from.

It appears, though, that If white television
moguls and elitlst lawyers want to do in
Judge Thomas, they will have to do it with-
out much help from black civil-rights
groupa. While the Urban League and NAACP
would prefer a black of a different persua-
sion, they are holding their fire. Indeed,
while it’s gone largely unreportsd, the
NAACP’s Benjamin Hooks pretty much en-
dorsed the nominee in & news conference in
Des Moines Tueeday.

Judge Thomas Is, Mr., Hooks said, *not
completely without some good points.” He
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elaborated, *“When it comes to individual
discrimination, his record 18 pretty clear.”
Indeed, “if a black or woman has been indi-
vidually discriminated against or mistreated
he'll go to the ends of the earth to correct
it.”

Mr. Hooks went on to say that his group
helleves strongly that “there ought to be a
black on the Supreme Court.”” If Judge
Thomas is not confirmed, he gaid, the next
nominee probably would not be black and
would also be what Mr, Hooks called “unim-
peachably conservative, far-right Genghis
Khan.” We're not sure if a Justice Khan
would have practiced judicial restraint, but
Mr. Hooks’s bottom line sure sounds to ua
like a vote to confirm.

As we've said, Judge Thomas is an excel-
lent nominee quite aside from his race, and
the court’s deliberations do benefit from a
diversity of backgrounds. At 43, he would
2180 be the first representative on the court
of the new generation of intellectual con-
servative legal scholars. Some interest
groups might not like it, but it looks to us
as if President Bush summed up the matter
pretty well with a photo-op quote yesterday,
“There was a kind of flurry of outrage and
prediotable smearing of the man. But as peo-
ple get to see him, they get to know his
record, they get to know his background. I
have a feeling this country is strongly be-
hind him.”

[From USA Today, July 26, 1991]
GROWING UP WITH CLARENCE THOMAS
(By Judy Keen)

PIN POINT, GA.—The llves of Clarence
Thomas and his sister are as different now as
the marble halls of the Supreme Court and
the neighborhood where they swam 1n the
Moon River as kids.

B8ince childhood, the lives of Thomas and
Emma Mae Martin have taken divergent
tracks: She was once on welfare; his conserv-
atism has earned him the scorn of some
black leaders.

And although she says they are close, Mar-
tin never told Thomas she’d had a legal abor-
tion ordered by her doctor.

The Supreme Court nominee may soon cast
a cruolal vote in cases that peek to limit
legal abortion. She has no idea how he’d
vote, even though those cases wouldn’t affect
an abortion such as she had: “We don’t talk
politica.”

Yet both are produots of thia simple collec-
tion of homes south of Savannah, They suf-
fered the segregated buses, schools and thea-
ters of the racist South and survived with
pride Intact. And they share the conserv-
ative values that are the bedrock of Savan-
nah, a moss-draped, ethnically diverse city
of 145,000,

“You could be crushed” by racist Savan-
pah “and walk away saying, ‘Screw the
world, I'm not golng to make it,’" says Roy
Allen, Thomas' clasamate, now a Savannah
lawyer and Demooratio state senator,

“Or you could be lucky enough to be in the
hands of a nun who said, “You can rise above
it.” Fortunately, Clarence and I were in a mi-
lieu that said, ‘You won't be crushed by it—
You can jump over it.* "

8ister Virgilius, the nun who was Thomas'
inspiration at 8t. Benedict elementary
sohool, says she tried to teach ‘‘that there
was a better life to be had than what they
knew."

With disoipline, 1dealism and high expecta-
tions, the nuns fired Thomas with ambi-
tion—and a deep sense of what was wrong
with segregated Savannah. When the Pledge
of Allegiance was recited, “‘He wondered why
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we should say ‘with liberty and justice for
all,’” says Bister Virgllius. *They weren't
free and there wasn't justice for all. Becayge
of that, I think he'll be a very falr man

Martin, 44, is the oldest of Leola and M.C
Thomas' children. Thomas was born June 23,
1948; their brother, Myers, now a Connecueu£
accountant, was born 17 months later. By
by then, M.C. had left.

Leola, alone in Pin Point, picked crabmeat
for 5% a pound. The family moved arcund
until Leola found a job in town. Strapped for
money and child care, she sent her sons to
live with their grandparents, Myere apd
Christine Anderson. Martin stayed with her
mother.

Thomas' grandfather, who died eight years
ago, 86t him on the course that led to & Yals
law degres, a spot on the federal appeals
bench and a Supreme Court nomination.

“What is it that made me different from
my slster?” Thomas asked in an Interview in
1983. “We come from the same place, the
same genes ... same circumstances but
raised by different relatives.”

Anderson, who delivered ice, wood and fuel
ofl, enrelled the boys in Catholic schools. He
made them work and drummed into them
the value of education.

“Myers taught Clarence how to be inde.
pendent,’” says Thad Harris, 74, who'l] lived
here all his life and, like everyone in Pin
Point, knows everyone else. “If Clarence had
stayed here, he never would have made it.”

Martin went to Catholic schools for a few
years, too, but she stayed in Pin Point. She
ghares her unkempt yellow house with three
of her four children and a son’s fiance,

She says she chose not to go to ¢ollege—
somebody had to care for an aunt and uncle
when they became 111, and she wanted to do
it. She works as a cook at the same hospital
where her mother is a nurse’s assistant.

As a child, Martin says, Thomas ‘‘was
quiet and he liked to read any book he could
get his hands on.” They went to the Carnegie
Library three times a wesk—but had to slgn
up for books to be sent over from the Savan-
nah Public Library, where biacks were
hanned. "

Thomas seemed *determined to learn.
When they’d go crabbing, he quizzed adults
about everything: how the crabs lived, thelr
anatomy, how to fish for them.

Though Thomas’ childhood has been de-
scribed as one of dire poverty, Martin aays,
“Wae weren’t hungry. We weren't rich, but we
lived together and learned how to share.”

Martin’s house {8 shabby, but there's a new
Cadillac parked at the spacious brick ranch
house next door, and a couple of neighbors
down the dirt road have Mercedes.

Their grandfather and a great-uncle pro-
vided ample mals support. “The only father
We knew Was my grandfather,” she saye
They had chores to do, called their mother
‘“‘ma’am”—and still do—and were spanked
when they misbehaved.

The cmyldren didn't fantasize great futures
for themselves, but when Thomas Was stu]l:
child, Mertin says, “My grandfather to
him when he got older he was going to be 8

reacher or a lawyer.”

P When he mdua?t.ed from all-white St. Jol;:
Vianney Minor Seminary, the caption né

to his senlor yearbook photo said, *Likes 10
argue. - nil-

Martin, between joba and raising her ¢
dren without a husband in the 1980s, W”h';’;
welfare for a time. In speeches, Thomas 507
castigated her for it. She says it W“h "
rough ordeal,” but he never criticized De
face-to-face for the decision.

“Wa talked about it a lot, and he usedﬁz
ask & lot of questions about why people &
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on it,” she says of the little brother she gtill
calls “boy.""

«I peeded it,” she gays. “I had two kids and
one on the way in a couple months and I had
po choice. He understood what it was for and
how 1 was sitnated.”

Martin doesn't think her brother kmows
pbout, her abortion, which she had on her
dootor's orders about 16 years ago when she

began bleeding early in her pregnancy.
«It, was a choice that I didn’t want to

make,” she says. “I had a cholce to live or
die. My doctor put it o me that I didr’t have

any choice.”
Her view now on abortion: “It’s another
life to me. . . . I don’t approve of the idea

unlesa it’s somebody’s life at stake. Then,

B-“

eI.n his hometown, Thomas’ conservatism
makes sense because of his belief that he’s
sarned everything he’s achleved.

“Somewhere in this national press is this
feeling that if you're black, you should be
IIberal,” says Allen, “I'm saying no, Clar-
ence 18 not, some miniscule minority voice.”

Polis do show blacke are not more liberal
than whites: There’'s no statistical difference
on issues ranging from gun laws to abortion
to school sex education; on topice like
women in politios, gay rights and religion,
blacks are more congervative.

Longtime Pin Point resident Harris has
snother theory: *‘They were raised that
way—to do for yourselfl. Most all of us have
had to make our own way in this world.
When you can, you should be admired for it.”

[From the New York Times, July 28, 19817
WHAT CLARENCE THOM A& KNowS
(By Guido Calabresi)

NEw HAVEN.—I am a Democrat. Since the
President and others have started to throw
mud on liberals, I have proudiy asserted that
Iam a liberal. I despise the ourrent Supreme
Court and find its aggressive, willful, statist
behavior disgusting—the very opposite of
what a judicioue mederate, or even conserv-
ative, judicial body should do.

think it strange that these strict
destructionists should be allowed to get
away with the claim that they are following
the Conetitution when, instead, they persist-
ently reach well beyond the issues before
thern to impoee their misguided vaiues on
the Great Charter and on all of us.

Yot I support the nomination of Clarence
Thomae to that Court. Why?

First, because I know him and know he is
& decent human being who cares profoundly
for his fellows. He 18 not the caricature that
Some of his opponents have put forth, It is
true that he has come to believe that some
things we liberals have espoused to help Afri-
can-Americans (and many other people, too)
are couptsrproductive. I think that on the
whole he 18 wrong.

But his conclusion is not so important as
the faot that he does mot deny that such
Measnres helped him or that the people
whom these remedies seek to help are de-
serving and often desperately need help. He
has not. turned his back on those in need, and
especially not on African-Americans. If he
bad, he would be unworthy to sit on the Su-
breme Court. What he hes done 18 to con-
tlude, with many others and probably
Wrongly, that certaln measures have done
More harm than good. I wiah I could con-
vince him otherwise. Maybe some day some-
one will,

What matters most, though, is that unlike
many on the Court, he does know the deep
Deed of the poor and especlally of poor
Dacks, and wants to help. That will keep
bim open to argument as a Justice should be.
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The second reason 1 sapport him derives
from this direct knowledge of what it is like
to be in need, This Court 1s outrageously ho-
mogeneoue. It is overwhelmingly made up of
gray Republican political hangers-on of vir-
tually identical backgrounds, They all bring
to the Court the same life experience and
lack thereof.

How can they know what disorimination
really means? How can they understand what
fear of police, prosecutorial or state abuse
and brutality 18? When they babble that co-
erced confessions need not make trials un-
fair; that discrimination must be proved in
individual cases and not through statistics,
or that a single appesal is adequate even if a
defendant is served by a lousy lawyer, they
sound like what they are: people who neither
through personal experience nor academic
thought could ever imagine themselves erro-
neouely cruched by the power of the state.

Clarence Thomas, at least, knows better,
and eomeday, in some case, that knowledge
will make itself felt.

Of course, thers are others as able as Clar-
ence Thomas Who also know this, And if I
were President I would name someone like
that who algo shared my viewe. But it is a
grosa 1llusion to think that this Administra-
tlon will do any thing like that any more
than the Reagan White House did when Rob-
ert Bork was cruelly caricatured and de-
feated. What we got then, what we would get
now, {s someone lesa able, with less life expe-
rience, a gray follower of all that ip woret in
the Court today.

And now, as then, The New York Times
and eminent scholare who defeated the nomi-
ne¢ will joln the bandwagon of support for
the nonentity. For in suoh a pereon the ‘“‘of-
fending' views will not stand out against the
grayness of his background.

No, I would much rather have someone
who does stand out, who holde his or her own
views, with which I deeply disagree but who
has sormewhere, some time, experienced life
and has been willing to stand up against the
pack. Better such a one than someone who
will readily blend in and be another anony-
mous vote for the activist and virulent views
now 8o dominant on the Court.

For there is just a chance that such a one
may stand up to the pack again, and remind
us a1l of what it {8 l{ke to be poor and friend-
1ess and to be facing a hostile state,

[From the 8t. Louis Post-Dispatch, July 28,
1901)

THE CLARENCE THOMAS 1 KNOow: HI8 IJFE I8
THE EMBODIMENT OF THE VALUES QUR Na-
TION PRIZES

(By Alex V. Netchvolodoff)

Clarenoe Thomas i8 a black man from rural
Pinpolnt, Ga. He was born to an impover-
ished family with an absentee father, an
overworked mother, a horne without plumb-
ing and a very bleak future. Yet Clarence
Thomas has just been nominated by Presi-
dent Bush to serve as associate justice of the
U.8. Bupreme Court.

At an early age, Clarence was gent to live
with his maternal grandparents. For him, it
was & turning point. He became the object of
his grandfather’s unrelenting attention and
expectations, “work hard . . . and then work
even harder”, be self-reliant, get a decent
education; be faithful to your vision of per-
sonal achlevement and, by example, to your
own people’s struggle.” Clarence has been
living up to his grandfather’s expectations
aver since.

Thomas’ growing up was stark. He had
more than & full-time job on his grand-
father’s truck, but nevertheless, he excelled
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at his all-black parochial school. There was
littie time and money for diversion. Even so,
Clarence disdained Savannah's segregated
movie theaters and restaurants. Instead, he
satisfled his appetite for books at an all-
black library.

Clarence left S8avannah for Holy Cross Col-
lege with his wite and a few dollars in the
sole of his shoe, He founded the Black Stn-
dentg’ Unijon and began to consider how
blacks could succeed in & white soclety. He
graduated with honors and went on to Yale
Law School, where he served as a student
volunteer at the New Haven Office of Legal
Asslstance,

I first met, Clarence Thomas In 1874 when I
flew him to Jefferson City as part of an ef-
fort to recruit him as an assistant attorney
general. He had to know how every gauge
and every control worked on that plane. His
exuberant curlosity and penetrating mind
were striking. By the time we arrived, he
was practically flylng the plane, and he was
great company 1n the procees.

At his job interview, Clarence interviewed
us! He wanted to be essigned the toughest
litigation, and a heavy workload. He got his
wish—and he delivered. As Thomas was leav-
ing state government for the climes of a cor-
porate law practioe at Monsanto, Robert
Dowd, presiding judge of the Missour! Court
of Appeals, noted that Clarenoe was one of
the best preparsd and most effective lawyers
to appear in his court.

Thomas was also & person of great self con-
fidence and integrity. He once told the attor-
ney general (who had suggested that Clar-
ence show a bit more political sensitivity)
that if the attorney general wanted a politi-
cal opinion instead of a legal opinion, then
he should go find a politician rather than a
iawyer to write it. The opinion was ispued as
Thomas had drafted it.

Clarence was & great conversationalist. Be-
cause he had literally grown up with dls-
crimination, I was particularly interested in
his views on olvil righta. He had absorbed the
thinking of America’s black leaders through
the prism of his grandfather’s values, Clar-
ence appleuded Booker T. Washington's em-
phasis on blagck education. From W.F.B.
DuBois, he borrowed an aggressive and un-
bending contempt for dlscrimination and so-
cial injustice. From Martin Luther King, he
advocated nonviolence and soclal reconoili-
ation. From Malcolm X, he embraced the im-
peratives of black independence, pride and
gelf-help. And from Thomas Sowell, he ac-
cepted free markets and hard work as the
best path to economic justice. While arguing
that the full force of the law and the moral
authority of society should be marshaled
agalnst racial discrimination, he rejected as
eounterproductive numerical goals and
quotas in schools and the work place.

Ag chairman of the Equal Employment Op-
portunity Commission, Clarence had &
chance to put these values into action. He
had inherited a demorallzed, directionless
agency. Several years later, Ciarence proud-
1y showed me around. Despite congressional
budget ¢uts, he had reorganized EEQOC’s fl-
nances, pereonnel and dooket. The staff was
upbeat and proud of ita accomplishments,
MNew enforcement recordse had been set. Upon
Thomas’ departure to the U.S. Court of Ap-
peals, the mew EEOC headquarters was
named after him.

Clarence Thomas is an authentic American
hero. His life 18 the embodiment of the val-
uea that our nation prizes. He has developed,
with singlenees of purpose, an inqulring and
penetrating mind. He has pureued, with
equal tenacity, his vision of eslf-improve-



22124

ment. He has served loyally as a role model
for his own people. He has refused to bend to
bigotry and digorimination. He hae turned
the other cheek. He has advocated a vislon
for social and economic justice that is fo-
cueed on education and self-reliance, rather
than on condeacension and reprisal.

He {8 open-minded, but he calls things as
he sees them. He is forever linked by history
and by personal memory to those in our soci-
ety who are weak, fragile or different. Who
better to represent us in the Supreme Court
of the United States of America than Clar-
ence Thomas?

1, for one, am proud to tell his story, and
I look forward to his service on the court—
for the challenge to us and the surprises for
us that I know it will bring.

[From the Wall 3trest Journal, July 31, 1991]
ON BROWN VER3US BOARD oF EDUCATION,
CALL HIM THURGOOD THOMAS
(By L. Gordon Crovitz)

The NAACP hoard is soheduled to decide
today whether to join the interest groups
that oppose & black Bupreme Court nominee,
Benjamin Hooks has eald his group would
have preferred another Thurgood Marshall
The WAACP should know that when it comes
to the Supreme Court's most important civil
rights case, Clarence Thomas is another
Thurgood Marshall,

With all the asmoke cooked up by Judge
Thomas's oritics, no one seems to have no-
ticed that he takes precisely the same broad
view of the constitional promise of equality
that Mr. Marshall as the lawyer arguing
Brown v. Board of Education tried—unsuo-
cessfully—to persuade the Supreme Court to
adopt.

The 1851 case was a great viotory for the
civil rights movement and especially for the
NAACP where Mr. Marshall worked. The jus-
tices flnally declared that separate but equal
faoilitles were unconstitutional. A filibuster
in the Senate perpetuated Jim Crow Beg-
regation, 8o it was appropriate that the
court struck down these racist lawe.

The problem 1s that Brown 18 & clagsio ex-
ample of a correct result reached by lousy
reasoning. The option by Chief Justice Earl
Warren was based almost entirely on dubious
sociological data on how much better black
students supposedly learn when they study
in the same class rooms as whites. A famous
footnote cites behavior studies in publica-
tions such as the International Journal of
Opinfon and Attitude Research. It's now
clear that this case was the beglnning of an
era of judicial activiam that substituted
shadows, penumbras and judicial social engl-
neering for adherence to constitutional text
and original intent.

There are nearly identical arguments
about what the Brown opinion should have
said In Mr. Marshall's legal briefs in the case
and Judge Thomas’s recent speeches and law
review articles. They agreed that the court
should have based its deoision on legal and
oconstitutional sources, not soclologists.
They both referred to the Declaration of
Independence’s self-evident truth that *“all
men are created equal,” which floally ap-
plied to blacks after the Civil War through
the Fourteenth Amendment.

Mr. Marshall's brief and Judge Thomas's
writings both oited Justice Harkin's dissent
from the 1896 case that established the doc-
trine of separgte but equal, Plessy C. Fer-
guson (see excerpts nearly). Justice Harkin
would instead have given the Fourteenth
Amendment 1its common-sense reading,
which is that it wag Intended to replace slav-
ery with equality by forhidding the govern-
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ment. from treating people differently by
race, The amendment promised blacks all
the privileges and * * * of oitizenship and
equal protection of the laws.

Judge Thomas wrote that if the opinion In
Brown had adopted this broader view of the
Fourteenth Amendment, separate but equal
could have been invalidated without citing
“Kenneth Clark’s controvereial doll etudies,
which could just as easily have been used in
support of segregation as agalnst it.”

The court missed the forest for the trees.
“The Brown focus oh environment overlooks
the real problem with segregation, ite origin
in slavery, which was at fundamental odds
with the founding principles. Had Brown
done 80, it would have been forced to talk
about slavery, which it never mentions,”
Judge Thomas wrote. He sald that a better
understanding of the “first principles of
equality and lberty’’ would “lead us above
petty squabbling over ‘quotas,’ ‘affirmative
action’ and race conscious remedies of social
ills.”

Once on the Supreme Court, Mr, Marshall
supported quotas, but he made some of the
same points about a colorblind Constitution
in his brief in Brown. “The roots of our
Amerlcan egalitarian ldeal extend deep into
the history of the Western world,” the brief
said. “Philosophers of the seventeenth and
eighteenth centurles produced an intelleo-
tual climate in whioh the equality of man
was a central concept. Their bellefs rested
upon the baslo proposition that all men are
endowed with certain natural rights.”

Mr. Marshall’s reference to natural rights
is important because Judge Thomas’s critics
accuse him of weirdness for ueing similar
terms. For different reasons, it’s important
reassurance for both liberals and conserv-
atives to understand why Judge Thomas
wrote about patural rights. The reason was
his search as head of the Equal Employment
Opportunity Commission for & more endur-
ing guarantee of equality than the fleeting
logal standards in Erown,

Liberals should know that Judge Thomas
I8 not on & goose chase for penumbras or
emanations from the Constitution into
which he can insert his conservative policy
preferences—as Justice Marshall too often
did to enact his liberal views, Conservatives
should know that he invoives natural rights
in the service of original in tent jurispru-
dence. His law review article, ‘“‘Toward a
‘Plain Reading’ of the Constitution—The
Declaration of Independence in Constitu-
tional Interpretation,” stressed that terms
must be read according to their original
meaning. Individual liberty 15 constitu-
tionally protected, but group righte are not;
discrimination must be punished but not by
mandating quotas.

The NAACP’s Mr, Hooks recentiy noted
this distinction. Judge Thomas 13 “not with-
out some good polnts,”’ he gaid, adding that
“if a black or a woman has been individuelly
discriminated against or mistreated he'll go
to the ends of the earth to correct it.”

Now it turns out there’s not much dif-
ference between Justice Marshall and Judge
Thomas on the broadest issues of civil
rights. It will be fascinating to see if the
NAACP has the courage to abandon its usual
liberal allies who hope to do to Judge Thom-
as what they did to Robert Bork.

NO DISAGREEMENT HERE

Thurgood Marshall—(As the NAACP law-
yer on Brown v. Board of Education in 1954
arguing for a broad constitutional rejection
of the separate-but-equal doctrine).

While the majority opinion sought to ra-
tionalige i1ts holding on the hasis of the
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state’s judgment that separation of Iaces
was conducive to public peace ang order.
Justice Harlan knew t0o well that the seads
for continulng raclal animosities had been
planted “Our Constitution,” said Justice
Harlan “is colorblind, and nefther knows nor
tolerates classes among citizens.” It is the
dissenting opinion of Justice Harlan, rather
than the majority opinion in Plessy v. Fer.
guson that i3 in keeping with the 8cope and
meaning of the Fourteenth Amendment,

Clarence Thomas—(Writing in the Harvarq
Law Journal in 1937):

The great flaw of Brown is that it did not
rely on Justice Harlan’s dissent in Fleasy,
which underetood well that the fundamenta)
issue of guidance by the Founders' constity-
tional prinoiples lay at the heart of the Bag-
regation 1ssue * * * Justice Harlan's Plessy
opinion 18 a good example of thinking in the
spirit of the Founding His arguments can be
fully appreoiated only in light of the Found-
ere' intentions. Largely as a result of the du-
bious reasoning of the post-Plessy Court, and
a national indifference to the rights of all
Americans. Justice Harlan’s argument that
the Constitution ia “colorblind” did not
rally supportere.

How EEOC THRIVED DURING THOMAS'S
TENURE AS CHAIRMAN

(By Pamela Talkin}

The nomination of Clarence Thomas {o the
Supreme Court has evoked a great deal of
productive and enlightened disousseion, Un-
fortunately, it has also resulted in the rep-
etitlon, however innocent, of unfounded
critiofsms of his record as chairman of the
Equal Employment Opportunity Commis-
slon.

Clarence Thomas virgously and effectively
enforced the laws agalnst employment dis-
crimination. I marvel at the willingness with
which generally intelligent and skeptical ip-
dividuals have accepted bare assertions to
the contrary. The record establishes that the
EEOC came of age under the leadership of
Judge Thomas. As his chief of staff, I wit-
nessed it.

Why would the Republican chairman of the
EEOC ask me, Democrat and a career federal
employee, to be his chief of staff? And why
would a “politically correct” civil gervant
accept the position? Because we shared &
commitment to equal employment Oppor-
tunity and the full protection and vindica-
tion of the rights of women, mincrities, older
Americans, and workers with disabilities.

We were dedlcated to the goal of making te
EEOC a credible and aggressive law enforce-
ment agency. Thomas concentrated on my
law enforcement experlence, ignored my
party affiliation, and did not question me &
to my philosophical views; my strict and sln-
gle mandate from him was to help make the
EEQC effective.

During his tenure as chairman, the EEOC
went to court on behalf of workers 60 li‘ﬂ":’eﬂlt
more often than in previous years and 000;_
leoted more than 31 billion on behal
American workers, moodre than during so¥
other comparable period.

For the first time, polici;s :fr: ﬂ-odl?l’“d
requiring thorough investigallio!
charges of discrimination and full redress Of;’:
its victims. Workers unlawfully dt’:!lﬁl'i""?:;1 1
livelihood were to receive a job al t
backpay. Those who disoriminated haddis-
take such additional affirmative steps B2 vt
charging offending supervisors and pof shat
notices to employees to asgsure them
their rights would not again be violat.ed‘-“b]e

In the past, fleld offloes made unrevie Fthe
determinations to litigate ouly a few 0
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many cases found to have merit. Under
Thomas, all meritorious cases were submit~
ted to the Commission for litigation.

gome have mistakenly assumed that the
inoreased efforts on behalfl of individual
workers oonstituted a shift away from oon-
corn about the existence of broad-based die-
ermination stemming from employment

rns and tices.

th?the oont;,{:?cy. In 1881 the EEOC had only
one hroad systemio pattern and practice
cases in litigation; in 1988 the Commission
hsd 16 such cases in active litigation. More-
over, the EEQC, on its own initiative, ac-
tively proseouted as broad, pattern and prac-
tice actions hundreds of cases that had been
filed as individual claims.

In accordance with precedent, Thomas
voted to approve settlements involving the
use of goals and timetables, despite his now
well-publicized personal viewe on the effj-
cacy of such measures.

Reasonable people can and do differ with
his vilews on this matter. However, the po-
tential use of goals and timetables was in-
volved in less than one-half of one percent of
the more than 60,000 cases flled annually, A
difference of opinion over the utility of this
one form of affirmative actlion cannot serve
an & legitimate basis for cavalier assertions
that Thomaa did not enforce the laws ensur-
ing equal opportunity and prohibiting dis-
crimination.

Judge Thomas was committed to identify-
ing and eliminating all arbitrary obstacles
to equal opportunity. Employers were re-
quired to recruit actively minorities and
women and to set aside millions for the
tralning of minority and women employees
and the establishment of scholarship funds
for minority students,

Federal agenoies were required to submit
affirmative action plans identifying barriere
to the full employment of all employees and
detelling the steps to be taken to remove
those obstacles.

When he becams chairmean in 1882, Thomas
found an EEOC in disarray. Clarence Thomas
not only bailt the infrastructure, but he also
Suoceeded in transforming the EEQC into &
respected and highly professional agency.

No one was more dismayed than Clarence
Thomes when the evelving EEOC did not, on
occasion, iive up to its own enhanced expec-
tatlons, As he often stated, we built our
Wwagon while we were riding in it and, with 50
offices and 3,000 employees, mistakes oc-
curred. Thomas took full responsibility for
any shertcomings and redoubled his sfforts
to make the EEQC a formidable opponent of
those who would violate the laws prohibiting
discrimination,

Today's EEOC is & fitting and lasting trib-
uie to Clarence Thomas's vision and his un-
wavering commitment to upholding the laws
Protecting American workers,

DREW T, BROWN IIT
® Mr. PRYOR. Mr. President, I would
like to bring to the attention of my
¢olleagues a person whom I believe de-
serves special recognition.

Drew T, Brown III has traveled all
acrogs our Nation spreading his mes-
8age: Education plus hard work minus
drugs equals the American dream.
Drew’s hard work and success in his
091 life gives him more than adequate
Credentials to speak of the American
dream,

Drew was born in New York, NY, and
gTew up In Harlem and Brighton Beach,
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Brooklyn. He then attended Southern
University in New Orleans and received
a degree In business administration
and economice in 1977, Joining the
Navy in 1981, Drew gained his commis-
alon after attending the Aviation Offi-
cer Candidate School. Drew earned his
“Wings of Gold”’ and was sent to the
Naval Air Station in Oceana, VA,
where he was on the team of the Black
Panthers.

Flying for the Navy in the A-8 In-
truder, Drew traveled extensively
around the world. He is now an active
member of the Naval Reserves and has
just been selected for promotion to
lieutenant commander. He began flying
as a, pilot for the Federal Express Corp.
in June 19868.

Drew’s determination and commit-
ment as a pilot is carried into his
American dream mission. He feels that
he can be a role model for others who
wish to attain the success that he has.

Traveling and appearing on numer-
ous television and talk shows, Drew ap-
plies his determination to get his word
out. A man with such a high degree of
caring and commitment to the youth
of America can certainly be classified
an American hero.

Awards seem to find Drew for, in ad-
dition to his flying awards, he has been
awarded the Meritorious Service Medal
by the President of the United Btates
and the U.S. Chamber of Commerce
Special Salute for his outstanding
leadership and deep concern for this
country’s youth.

He has also written an autobiography
entitled *You Gotta' Believe’, which
8old out the flrst printing in 3 weeks,

Mr. President, I am honored to bring
to the attention of my colleagues suoh
a man as Drew T, Brown I11. @

CONGRATULATIONS TO GWEN
MCFARLAND

e Mr. SASSER. Mr. President, I want
to take this opportunity to congratu-
late my good friend, Gwen McFarland
of Nashville, TN, who has recently been
elected president of the National Fed-
eration of Democratic Women.

Gwen was born in the small middle
Tennessee town of Lawrenceburg,
where she received her early education.
She attended George Peabody College
in Nashville, receiving B.A., M.A., and
Ph.D. degrees. After a successful career
in education, she decided to retire and
become a lawyer. Gwen received her
J.D. degree from the Nashville School
of Law,

Gwen and her husband, George, are
the parents of two children who have
already distinguished themselves.
Their son, Tony McFarland, {8 a promi-
nent attorney with the firmm of Bass,
Berry & Simm. Their daughter, Joni
Baker, §s a former member of my staff
and now is a distinguished member of
our Nation's Foreign Service, currently
serving in Africa. Gwen and George are
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also the proud grandparents of Mat-
thew, Patrick, and Thomas McFarland.

Gwen is a modern American woman.
She has combined the duties of wife
and mother with those of educator,
lawyer, and political leader.

I have had the honor of working with
Gwen since my service as chairman of
the Tennessee Democratic Party and
my election to the U.S. Senate in 1976.
Gwen has always been a leader in my
State of Tenneesee and she will prove
t0 be an outstading president of the
National Federation of Democratic
Women.e

THE ATTACK ON LITHUANIAN
BORDER POST3 BY SOVIET
TROOPS, AND 8. 1699, RELATING
TO TRADE STATUS FOR THE
BALTIC STATES

® Mr. DIXON. Mr, President, last
night, s{x Lithuanian border guards
were shot and killed by Soviet Interior
Ministry Black Beret troops at a bor-
der post on the Lithuanian-Byelo-
russian border. The murder of the Lith-
uanian border guards was the bloodiest
attack on a border post to date,

Over the past 6 months, this border
post has been attacked four times, and
burnt to the ground. Last night's at-
tack underscores the impunity with
which the Interior Ministry troops act
against the Lithuanians. Our President
should condemn the acts in the strong-
est possible terms.

The attack also underscores a further
deterioration of central authority in
the Soviet Union, On the one hand, the
administration in this country is trip-
ping over itself to grant most-favored-
nation status to the Soviet Union, yet
this same Soviet Government contin-
ues to deny, through brutal force, the
legitimate aspirations of the Lithua-
nian, Lativian, and Estonian people.

We will soon have to deal with the
issue of most-favored-nation statuts
for the Soviet Union, all the while try-
ing to maintain, &t least publicly, our
nonrecognition policy toward the fore-
ible incorporation of the Baltics by the
Soviet Union,

The administration, however, refuses
to grant MFN to the Baltic States di-
rectly. It will instead propose to extend
most-favored-nation status to the So-
viet Union, and extend it to the prod-
ucts of Lithuania, Latvia, and Estonia.
While this pigegyback approch may
mollify some, at its core, this approach
crosses the line of our nonrecognition
policy. If the United States truly does
not recognize the forcible incorpora-
tion of the Baltics, then it should ex-
tend MFN, in a separate agreement, to
Latvia, Lithuania, and Estonia, at the
same time as this is done for the Soviet
Union. That would be the equitable
thing to do, and still it would be con-
sgistent with our nonrecognition policy.

My distinguished colleague, Sentor
BRADLEY, has introduced legislation to
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cable television legislation, parental
leave legislation as well as concluding
conference work on such important
items as the crime bill and the high-
way measure.

We have a full plate before ue. The
Senate will be in working session 5
days each week and there will be votes
scheduled throughout the § days of
work,

With the cooperation and consider-
ation of all Senators, I hope we ¢an de-
bate fairly and thoroughly on those is-
sues and vote on them, and where sig-
nificant differences divide us debhate
those differences in a forthright and
civil manner and then move promptly
once the Senate reaches agreement.

The changes occurring abroad cannot
distract us from the vital issues facing
Americans at home. I intend to put the
priorities of Americans first in the re-
madinder of the 102d Congress.

RECOGNITION OF THE
REPUBLICAN LEADER

The PRESIDENT pro tempore. The
time of the leader has expired.

The Republican leader is recognized
under the standing order.

SENATORS PRYOR AND STEVENS

Mr. DOLE. Mr, President, first I wish
to join my majority leader in welcom-
ing back Senator DAVID PRYOR. I also
note on the floor my friend from Alas-
ka, Senator STEVENS, who has under-
gone a rather serious operation during
the recess and he is back hale and
hearty and ready to work. I will be
making further statement with ref-
erence to Senator PRYOR later today.

e —

CONGRESS RETURNS TO FACE THE
DOMESTIC AGENDA

Mr. DOLE. Mr. President, a 1ot has
happened in the world since we last
met here. But despite the earth-shat-
tering changes in the Soviet Union,
there is plenty of work left for us to do.
The American people expect us to get
busy, and so does President Bush.

I do not need g calendar to know that
1992 is around the corner. No doubt, we
will hear a lot of talk this fall about
the domestic agenda—who has one and
who does not. Much to the disappoint-
ment of his critics, President Bush has
a domestic agenda. It is the domestic
agenda the people elected George Bush
to implement in the 1988 landslide. The
fact is, his opponents do not like it be-
cause it is not their agenda. It is stand-
ard political spin to bash the Presi-
dent—but that is not why we are here.

BIPARTIBAN COOPERATION

Let us face it, the only way any do-
mestic agenda will be enacted is with
bipartisan cooperation. We may share
many of the same goals, but we often
disagree on how to achieve them. And
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we have to face reality, and start lis-
tening to the taxpayers for a change—
woe do not have any money to start
new, freewheeling spending programs.
And under our budget agreement, any
programs we do start have to be paid
for.
PAYINO FOR PROGRAMS

We are all sympathetic to the plight
of the unemployed—one person out of
work is one too many. But even the
New York Times—not exactly a Repub-
lican newsletter—characterizes the
Democrats’ latest unemployment solu-
tion as a legislative hoax. I had a plan
last month, too, that would have paid
for itself, and would have been signed
into law by President Bush—a fact con-
veniently ignored by the President’s
critics.

I also see where the Democrats may
hatch some more soak the rich
schemes. They may sound good, but we
have seen the impact of the so-called
fairness of the luxury tax implemented
by the Democrats last year—pink slips
all the way from aircraft and boat
manufacturers, to car dealers and
small-town jewelry shop owners. They
sald they were giving the middle class
a helping hand by taxing the rich—in-
stead, that hand pointed them to the
unemployment line.

I expect we will see no shortage of ef-
forts to slash defense spending to pay
for a laundry list of big spending pro-
grams. But if the incredible turn of
events in the Soviet Union taught us
anything, it’s that the only certainty
is uncertainty. And if you ask me, un-
certainty in the nuclear world and uni-
lateral disarmament just do not mix.

HEALTH CARE: THE PEOPLE'S NO, 1 PRIORITY

We all agree that health care is a na-
tional priority. I spent the recess trav-
eling to every corner of my State, and
every place I went, health care was the
No. 1 issue, followed closely by the
Federal deficit, But there are not any
easy answers to the health care di-
lemma, It will take creative thinking,
courage—and yes, a way to pay for it.

These are just some of the challenges
facing us for the rest of the year.

On this side of the aisle, we are ready
to cooperate to implement a respon-
sible, realistic agenda, not some politi-
cal agenda. And when we are done, we
should adjourn, g0 home and listen to
the people again.

Let us get 1991 done before we start
1992,

—— N ———

OPENING OF THOMAS HEARINGS

Mr. DOLE. Mr. President, the Senate
returne to Washington today with a
bang. Over in the Judiciary it is lights,
camera, action as the curtain goes up
on the confirmation hearings on the
nomination of Clarence Thomas to the
Supreme Court.

The great Will Rogers once said that
Senate hearings *have always contrib-
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uted more to amusement than they
have to knowledge.” Fifty years later,
Rogers words ring more true than ever.

I have been in this body long enough
to witness a complete reversal in the
rules of confirmation hearings., It was
not all that long ago when the Senate
was comfortable basing their vote on
the experience, the ability, and the
character of the nominee.

The hearings were usually fast and
efficient, but they were not very good
theater.

All that has changed. Through no
fault of Judge Thomas, the hearings
which open today are the hottest show
in town.

Those opposed to Judge Thomas
quickly realized that, as the ABA has
concluded, Judge Thomas is qualified
to 8it on the Court. They realized that
he is a man of exceptional ability. He
possesses a brilliant intellect, and has
excelled in every position in which he
has gerved. They realized that his char-
acter is second to none—a character
forged in a childhood of poverty in the
segregated South.

And they realized that Judge Thom-
ag’ life and record were examined by
the Senate when he was nominated as
Chairman of the EEOC, when he was
renominated for a second term, and
when he was nominated for his current
position a8 judge on the D.C. Circuit
Court of Appeals. On each occasion,
Judge Thomas was overwhelmingly
confirmed.

Given the fact that Judge Thomas
does have the experience, the ability,
and the character to serve on the
Court, those opposed to his nomination
turned elsewhere,

Throughout much of August, com-
mittee staffers were digging under
every rock, investigating every nook
and cranny of Judge Thomas' life. A
detailed analysis of his background has
appeared in nearly every paper in the
country. A bevy of so-called liberal
scholars and politically correct intel-
lectuals have examined every word spo-
ken or written by Judge Thomasg, as
well as applying 2020 hindsight to
every decision he made in his profes-
slonal life, and issued their opinion
that he is too conservative, or too in-
sensitive,

And perhaps most disturbingly, some
members of the committee are promis-
ing that they will pin Judge Thomas
down on his opinions on issues which
may come before the Court.

The implied threat is that if his an-
swers are not the correct ones, then he
will not be confirmed.

As T have eaid before, this litmus-test
approach has been rejected by anyone
who i8 serious about maintaining the
independence of the Federal judiciary.

As former Chief Justice Warren Burg-
er recently said:

No nominee worthy of confirmation wil)
allow his or her position to become filxed be-
fore the issues are fully defined * * » Before
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the Supreme Court with all the nuances that
accompany & constitutional case. Presidents
and legislators have always had platforms
and agondas, but for judges, the only agenda
should be the Constitution, and lawa agree-
abie with the Counstitution.

It is my hope, Mr. President, that
Chief Justice Burger's words will be re-
membered, and that the goal of Chalr-
man BIDEN and the Judiciary Commit-
tee will be good government, and not
good theater,

Mr. President, I reserve the remain-
der of my time,

Mr. RIEGLE addressed the Chalr.

The PRESIDENT pro tempore. The
Senator from Michigan.

EXTENSION OF MORNING
BUSINESS

Mr. RIEGLE, Mr. President, the ma-
jority leader has indicated he has no
objection to extension of time beyond
10 o’clock.

I, therefore, ask unanimous consent
to be able to speak in morning business
for 10 minutea,

The PRESIDENT pro tempore. Does
the Senator ask to speak for 10 min-
utes, or does he ask that morning busi-
ness be extended 10 minutes beyond the
hour of 10 o’clock?

Mr. RIEGLE. I ask unanimous con-
sent that it be extended beyond the
hour of 10 o’clock. Perhape also to ao-
commodate the Senator from New
York, if he wishes then to speak as
well, I ask unanimous consent it be ex-
tended until 10:10 so I might have 10
minutes in which to speak.

Mr. STEVENS. Reserving the right
to object, Mr. President.

Mr. RIEGLE. I am advised it will be
better to make it the hour of 10:;30 be-
cause other Senators also wish to
speak,

The PRESIDENT pro tempore. Is
there objection to extending morning
business until the hour of 10:30 a.m.?
The Chair hears no objection, It 18 so
ordered.

Is there objection to the Senator
from Michigan seeking 10 minutes? The
Chair hears no objection, The Senator
firom Michigan [Mr. RIEGLE] is recog-
nized for 10 minutes.

WELCOME BACK, CONGRATULA-
TIONS, AND SUPREME COURT
NOMINEES

Mr. RIEGLE. I thank the Chalr and
my colleagues. Mr. President, I want to
touch on two or three points that have
been made before I g0 to the thrust of
what I rise to speak to this morning.

First, I want to also welcome back
our colleague DAVID PRYOR, We are all
delighted that his return to good
health lets him come back to the Sen-
ate today.

I also want to, at least in passing, ac-
knowledge and congratulate the Baltic
States on their achievement of inde-
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pendence. It is a tremendous break-
through for the ideals of freedom
throughout the world after 51 years of
captivity, their courage and strength
in standing up to the Soviet Union.
And those around the world, some here
who stood with them during that time,
I think have much to celebrate.

Finally, I want to say alse on the
Thomas nomination which was just re-
ferred to by the Republican leader,
what has not been contalned in all of
the news stories that I have seen 18 the
fact that if Mr. Thomas—and I have
not made a decision one way or the
other on this nominee and will not
until the hearings have concluded—but
if this nominee serves to the same age
a8 Thurgood Marshall, the man that he
has been named to replace, he will
serve on the Court until the year 2030,

Of course, with Supreme Court nomi-
nees, like other Federal judges, once
they are appointed, they are appointed
for life. So this is a very important de-
cislon that we are making that is going
to affect this country for decades into
the future, probably beyond the life-
time of anyone now serving in the Sen-
ate. So the year 2030 out there 18 one of
the benchmarks that I think we have
to have in mind.

Also, the Supreme Court, 1s composed
of only 8 people, % out of a nation of 250
million people. So I would think that
for each nominee, not just this nomi-
nee, but those before and those yet to
come, that we would use the very high-
est measuring sticks in terms of quali-
fications and relevance of their back-
ground to the job in deciding who
should or should not serve on that
Court. This is particularly important
given the momentous meaning of the
issues there and the time into the fu-
ture, a8 I have just cited, over which
those decisions are likely to be made.

THE DOMESTIC ECONOMY

Mr. RIEGLE. Mr., President, let me
move to the issue I came to talk about
this morning, and that is the domestic
economy. Like other Senators, I have
crisscrossed my State during the recess
and I have talked with people around
the country. By every measure, our
country today 18 in deep and serlous
economic trouble. Frankly, our Gov-
ernment has no plan either to recog-
nize the problem or to respond to it,
and that 18 just not acceptabls, We
have people all across the country who
have lost their jobs, working part time
in the last 2 months. The official data
indicates we have had 700,000 Ameri-
cans unemployed who finally have
stopped looking for work because they
have not been able to find it.

Yes, reference was made to the fact
we passed an unemployment compensa-
tion extension bill, an emergency bill
for benefits before the recess. The
President decided not to let that take
effect. There are 170,000 people in my
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State and their families who would be
drawing those benefits had the Presi-
dent allowed that legislation to go into
effect. They are not getting it. Yet,
they need it. There is $8 billion sitting
in the national unemployment trust
fund, the extended benefita trust fund
created for precisely that purpose.
That iz true for people across the coun-

try.

I would like to run through a series
of news stories just in the last week,
Here is one from the front of the De-
troit Free Press. The headline on this
story 1s, *“Jobs Vanish in Northern
Michigan. Boyne City Plant to Lay Off
288 Workers.” The story 1s about a
United Technology plant that is clos-
ing up there. These are not temporary
layoffs; these are permanent job losses.

It points out that in that region of
our State, in the first T months of 1991,
three counties, Charlevoix, Emmet,
and Antrim Counties—these are north-
ern Michigan, not the big manufactur-
ing centers like Detroit, Flint, and
Pontiac—these three countles have lost
7 percent of thelr manufacturing jobs
already this year, Those are permanent
job losses.

One of the people in the area was
commenting on this, and I just want to
read the comment into the RECORD.

This one particular man sald that
aslow new-car salea have forced the
company to consclidate operations,
Some of the work will go to the United
Tech plant in Mexico.

You might remember that there is a
big push to get into a free trade agree-
ment with Mexico. We can send a lot
more American jobs down to Mexico.
The next thing we are going to hear is
talk from our Government that the
American workers probably ought to
go down to Mexico to get these jobs
that are going down there.

The story goes on to say—another
person is commenting here—

Most of our jobs are going to England, to
Japan, and everywhere else. Right now, the
trend {s to Mexico. Free trade 18 hurting our
businesses. You don't know what you're get-
ting when you see & label that says “Made in
U.8.A.” 1 heard there’s a town In Japan that
renamed itself “U.8. A"

Here i8 another story, also out of the
Detroit Free Press, on restaurants
closing in Detroit. This is the trickle-
down effect of the loss of jobs through-
out the manufacturing base. Company
after company i8 closing in our States.
Bankruptcies are at an all time high.
There was a story yesterday to the ef-
fect that home mortgages are In ar-
rears in more cases than we have seen
in & long, Jong time.

Then, 1o the Wall Street Journal, an
article titled ‘“Sales of Cars Stayed in
Slump in Late August,” talking about
the serlous problems here. Lansing
State Journal, “Spending Slump Hits
Big Retallers—Again.” It talks about
how the companies like K mart and the
rest who sell at the retall level are see-
ing low sales levels,
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SENATE-—Friday, September 13, 1991

(Legislative day of Tuesday, September 10, 1991)

The Senate met at 9:15 a.m., on the
expiration of the recess, was called to
order by the Honorable HERE KOHL, &
Senator from the State of Wisconsin.

PRAYER

The Chaplain, the Reverend Richard
C. Halverson, D.D., offered the follow-
ing prayer:

Let us pray:

Righteousness exalteth a nation: but sin
is a reproach to any people.—Proverbs
14:34.

God of our fathers, as I pray this
morning I am mindful of a word from
James Madison in 1788 who sald: “To
suppose that any form of government
will secure liberty, or happiness with-
out any virtue in the people is a chi-
merical idea.” Those who founded our
Nation were not saints; they were sin-
ners as are we all. But they took God
serlously, as should we. And they took
virtues and values serlously. They be-
lleved in a God of love, full of grace
and truth who, in mercy, forgives the
sinner when he acknowledges his need,
Though they, a8 we, often falled, thelir
faith sustained them through the
bitterest days of the Revolution and
the invention of a form of government
for which they had no modeils in his-
tory. Their faith in God made them
strong and envisicned them for a polit-
ical system in which people were sov-
ereign, equal, and free. And the purpose
of government was to guarantee this
equality and freedom.

QGracious God, in these exciting and
critical days, forbid that we should
deny that faith, the virtue it generates,
and put our futitre at risk. Renew in us
the belief in a righteous God who or-
dained righteousness which exalts a na-
tion, and save us from the sin which
denies law and order, the foundation of
democracy.

In the name of Him who is righteous-
ness incarnate. Amen.

APPOINTMENT OF ACTING
PRESIDENT PRO TEMPORE

The PRESIDING OFFICER. The
clerk will please read a communication
to the Senate from the President pro
tempore (Mr. BYRD].

The legialative clerk read the follow-
ing letter:

U.8. SENATE,
PRESIDENT PRO TEMPORE,
Washington, DC, September 13, 1091,
To the Senate:

Under the provisions of rule I, section 3, of
the Standing Rules of the Senate, I hereby
appoint the Honorable HERB KOHL, a Benator

from the State of Wisconsin, to perform the
duties of the Chair,
ROBERT C. BYRD,
President pro tempore.
Mr. KOHL thereupon assumed the
chair as Acting President pro tempore.

e ——

RESERVATION OF LEADER TIME

The ACTING PRESIDENT pro tem-
pore. Under the previous order the
leadership time 1is reserved.

MORNING BUSINESS

The ACTING PRESIDENT pro tem-
pore. Under the previous order, there
will now be a period for the transaction
of morning business not to extend be-
yond the hour of 9:30 a.m. with Sen-
ators permitted to speak therein for
not to exceed 6 minutes.

s ————

JUDGE THOMAS AND THE TV
SPOTS

Mr. SANFORD. Mr. President, the
misleading or vicious televieion spot is
a recent development that has severely
damaged the American political proc-
ess, A quick slur, a lie, a racial innu-
endo, displaces reason and truth. This
technique ought to be stopped, ought
to be rejected by voters, by candidates,
by political consultantzs—by ail of us—
as undemocratic. It undermines the es-
sence of democracy, which is the tri-
umph of truth.

The crowd that gave us Willie Hor-
ton, the crowd that invented the vi-
cious, divisive, slanderous 30-second
television political spot, is at it again.
This time they exploit Judge Clarence
Thomas for their sleazy purposes.

Negative, abusive, bullying, lying tel-
evision ads are damaging and disgrace-
ful, especially as America more than
ever must set the shining example for
people around the world who are grasp-
ing for the elements of democracy. We
should not be teaching that the way to
go is to fool the publio.

The issue about Judge Thomas con-
cerns his fitness to serve a lifetime on
the Supreme Court. It i8 a serious and
profound question, and Senators who
must decide are obligated to give the
question honest and studious atten-
tion. I am sure that they will.

The ads being run in support of Judge
Thomas, without his consent and after
his disapproval, are relevant only in
that the reaction to them by Judge
Thomas 18 relevant, I was disappointed
that while he denounced them, Judge
Thomas stopped short of demanding

;h?t": this tactic not be used in hig be-
alf,

1 hope he will inaist that his
not; be sullied by association withl::::l:
rilous campaign techniques, Judge
Thomas cannot do anything about per
sonal attacks on himself except to rise
above them, but he can damand thag
others not be attacked in his name, es-
peclally U.8. Senators who are chargeq
by the Constitution to give sober con-
sideration to his confirmation.

Last week, the Willle Horton orowd
began placing television ads in North
Carolina with false associations daring
me to vote agalnst confirmation of
Judge Thomas.

My reaction to being assaulted by
this sleazy crowd is simple enough: I do
not take well to threats and bullying,

Those of us who are eastern North
Carolinians have our faults, hut one
thing we do not do is back off from a
bully.

1 expeot that they will be on my case
agaln next fall. I'll be ready for them.
I will make sleazy political campaign-
ing an lIssue at every opportunity.
American democracy deserves honesty
and decency. That is a major 1asue be-
cause a candidate who embraces dirly
campatgns will embrace bad govern-
ment,

I will not vote on the basis of the un-
derhanded techniques of these self-
geekers, But I do believe that Judge
Thomas' reaction to the ads will reveal
something important in his character.

I hope that he will stand up in beball
of all Americans whose demooratic
processes are maligned and undermined
by false, mean, ot trioky attacks of dis-
tortion and prejudice. I hope he will
{ssue his personal cease-and-desist
order. It is a simple matter of man-
hood,

DON LAUGHLIN

Mr. REID. Mr, President, on Septem-
ber 26, 1991, Don Laughlin will be in-
ducted into the Gaming Hall of Fame
at a dinner coinciding with the World
Gaming Congress and Exposition 1%L
Don is being honored because he I8 &
man of vision and a man of daring. .

Many years ago, Don purchased
plot of undeveloped desert whose only
claim to fame was its location anl';;‘
the Colorade River from Bullhead, A
the hottest place in America. 13:3:'
though, was a man who dreamed des:
and he dreamed that this 1solated, .
olate patch of ground could iu:'me(lﬂ']{r o
a grand oasis—a tourist resort W Gu_
millions of tourists would flock ann!
ally.

* This “bullet” symbol identifies statements or insertions which are not spoken by a Member of the Senate on the floor,
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commitment of the fans to our team demsand
& commengurately vigorous fight to save the
Marinera.

The time 18 short, the money and the ekills
are available, the occasion is important, and
the time to start is now.

FOOTNOTES

IComparative population data and major league
beseball (ranchise information for the largest Con-
solidated Meotropolitan Btatistical Areas in North
America:

United Baseball
Btates City ]l;‘if:;

rank chises

wee NOW YOIk ..ooviviennnnns 18,100,000 2

Los Angelas 14,500,000 2

- Chicago ........ 8,100,000 2

. San Francleco-Oak- ., 300, 2

1

1

1

0

1

1

1

O]

1

1

1

1

| 1

2,500,000 1

m.. 2,400,000 1

J L I 1

19, 1

- . 0

1 pe— 2,100,070 0

) 1,900,000 (O]

<] 1,700,000 1

# Milwaukee 1,600,000 1

% ... Kansas City .. 1,600,000 1

1Indlcates Natlonal League franchisss awarded for
the 1092 senson,

Note—Rank based on data compiled by the U.8,
Burean of the Census for ‘‘Consolidated Msetropoli-
fan Statistical Areas’; exoludes Canadian citles.
Populatlon fop U.B, CMBAs as of April 1990; for Ca-
Dadian citlee as of June 1990,

iThe Tampe-St. Petersburg-Clearwater, Florida
area haa 500,000 fewer people than Beattle; 1ta mar-
ket 18 limited on the north by Atlanta, and will be
limited on the south by the new Miami franchise.

Mr. DANFORTH addressed the Chalr.

The PRESIDENT pro tempore. The
Senator from Missouri [Mr. DANFORTH]
is recognized.

Mr. DANFORTH. Mr. President, I
would very much appreciate it if the
Chalr could tell me after I have
consurned 6 minutes.

The PRESIDENT pro tempore. The
Chalr will so indicate to the Senator
when the time has expired.

JUDGE CLARENCE THOMAS

Mr. DANFORTH. Mr. President, yes-
terday Judge Clarence Thomas con-
cluded his 6 days of testimony before
the Senate Judiclary Committee, It
wag, in my view—admittedly a biased
view—a remarkable performance. For 5
days, Clarence Thomas sat before the
committee answering many, many
questions; judiciously, I think, declin-
Ing to answer some other questions.
Throughout the 5 days, he showed a
consistent temperament, which will
equlp him well to serve on the Supreme
Court.

One of the things that was truly re-
markable to me was how much Clar-
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ence Thomas knows on a whole variety
of subjects that are within the purview
of the Supreme Court.

Here 18 a person, after all, who has
spent most of the last 10 or 12 years not
in the judicial branch but in the execu-
tive branch of government, dealing
with one particular subject matter—
employment opportunity. Yet he dem-
onstrated a broad knowledge of mat-
ters that come before the Supreme
Court.

Before the hearing began, Mr. Presi-
dent, all Members of the Judiclary
Committee indicated that they had not
made up their minds on how they
would end up voting on Judge Thomas’
confirmation, and that they would wait
and see what happened af the hearings.
I must say that it 1z difficult for me to
understand how, on the basis of the 5
days of hearings, anybody who had pre-
viously decided to oppose Judge Thom-
as would oppose him. He did extraor-
dinarily well before the committese
and, rather than give people reasons
for voting againat him, in the opinion
of this Senator, gave reasons for voting
for him.

Some have sald that the problem
with the hearing was that Judge Thom-
a8 did not say enough, Therse certainly
were times, particularly with respect
to the question of the abortion issue,
Roe versus Wade, when the judge sim-
ply declined to say how he would vote
on a matter that would come before
the Court. I think two things should be
salid in this regard.

The firet is that it truly is improper
for a judge to say, in effect, if you vote
for my confirmation I will vote such
and such a way when I get to the
Court. That approach would com-
promise the independence of the judge,
and of the judiciary, more broadly. So
I think it is necessary for a judge to de-
cline to give the impression that he has
made up his mind before the case even
comes to the Court, before the argu-
ments have been made, before the
briefs have been written.

He stated that he had his mind open
on the Roe versus Wade issue and he
stated further that he had not ex-
pressed even a personal view on the
subject. And a number of people Beaid,
how can this be? I can only say that I
have known this man 17 years; he
worked for me twice. I have talked to
people who have worked with him,
shoulder to shoulder over that 17 years.
I have found nobody who knows or has
heard Clarence Thomas express even a
personal opinion on the subject of abor-
tion. And I think, had he done so, that
information certainly would have sur-
faced during the last 242 months.

The judge has said that there is a dif-
ference in role hetween being a policy-
maker and being a judge. I think that
that is manifestly correct. Those of us
who are in the political arena have a
whole array of political opinions or
personal opinions about a wide variety
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of subjects. That is not to say that, if
we were to become judges, we would do
80 with a view of trylng to import
those phllosophical or political ideas
into the judicial fabric of the country.

The essence of judiclal conservatism
is that a judge exercise restraint in im-
posing his views on the people of the
country through the bench.

The PRESIDENT pro tempore. The
Senator has completed b minutes.

Mr. DANFORTH. Mr. President, I
thank the Chalr.

I would add only this, the experience
I have gone through the last 2%
months has been, to say the least, a
fascinating experience. It was fascinat-
ing to have the opportunity, for exam-
ple, to sit in on the Judiciary Commit-
tea on the other side of the table; fas-
cinating to have the experience of vis-
iting some 59 Senators in their offices,
of getting to know colleagues in a dif-
ferent light, and of getting to know
this man, Clarence Thomas, whom I
have known for s¢ long 80 much bhetter,
And I thought that I knew him well be-
fore this process started.

I am extraordinarily impressed by
him. I think that most objective ob-
servers must be impressed by him, and
I look forward to his confirmation by
the Senate.

The PRESIDENT pro tempore. The
Senator from Nevada, Mr. REID,

Mr. REID. Mr. President, I ask unan-
imous consent the Senator from Ne-
vada be allowed to speak for 7 minutes.
It would mean extending morning busi-
ness by approximately 2 minutes.

The PRESIDENT pro tempore. The
Chalr hears no objection. The Senator's
request is granted.

THE PHILIPPINES

Mr., REID. Mr. President, in the
spring of 1942, as a tidal wave of disas-
ter swept away Allied forces in Asia a
flotilla of tiny boats crept south, away
from the besieged island fortress of
Corrigidore.

Even as those PT boats began what
was to be the firat steps in America's
long trail back to the Philippines,
thousands of American prisoners of
war, together with their Filipino
brothers-in-arms, walked ancther and
even more difficult trek. They marched
with death itself as their constant
companion on the road from Bataan
and Corrigidor to Japanese POW
camps. Many would never come home,
and of those who did, many were shat-
tered in body or mind.

Even as he traveled to Australia, by
small boat, and plane and later by
traln, there was one thought always in
the mind of that man for whom those
tiny craft had made their race agalnst
death itself. *I shall return,”

The promise was Douglas Mac-
Arthur’s, but it was also the promise of
the United States of America, We
promised to come back and liberate the
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pald five years worth of lip-service to Clay-
ton Yeutter and Carla Hills, while our ‘‘ag-
gressive trade stance” has deteriorated to
nothing more than a selective and reaction-
ary way of doing business through the State
Department. Some would say our policy
amounts to *‘unilateral surrender.”

Given this, we will have a farm policy de-
bate next year, and, very likely, we need one.
While such a debate would not likely impact
your re-election, the stakes are high for Con-
gressional Raepublicans. A high-visibility
farm policy debate—pitting the Republican
farm policy egainst the Harkin/Gephardt/
Kerrey echool of supply-management and
{solationism—would fan the flames of popu-
1ism and possibly reduce Republican
strength in Congress.

In my view, there is time to turn this
around. One way would be to announce by
this October 1 that as a policy, beginning
next June 1, the United States intends t0 Im-
plement across-the-board export subsidies
for all customers and to stop idling produc-
tive land. In essence, assure farmers and
rapchers that, if the GATT fails, your Ad-
ministration will support them notwith-
standing the added cost.

Farm policy will be a vital igsue in 1992,
and oritical to the men and women of rural
America who together keep the agriculture
industry alive and provide one out of every
five joba in America.

Bincerely,
BoB DOLE,
U.8, Senate.

RECESS SUBJECT TO THE CALL OF
THE CHAIR

Mr. BYRD. Mr. President, while the
managers and staff continue to try to
work out some amendments on which
we can agree, I ask unanimous consent
that the Senate stand in recess awalt-
ing the call of the Chair but with the
recess in any event not to extend be-
yond 2 p.m. today.

There being no objection, at 1:17
p.m., the Senate recessed, subject to
the call of the Chair,

The Senate reassembled at 1:47 p.m.,
when called to order by the Presiding
Officer [Mr. SHELBY].

The PRESIDING OFFICER. The Sen-
ator from Louisiana.

NOMINATION OF CLARENCE
THOMAS

Mr. JOHNSTON, Mr. President, the
hearings are not complete yet with re-
spect to Judge Clarence Thomas, How-
oever, his extensive testimony, which
has been about as extensive as any-
one’s who has ever testified on a con-
firmation before the Judiciary Com-
mittee, is complete. I believe we now
have a rather complete picture of
Judge Clarence Thomas.

Mr. President, based upon that pio-
ture, I will vote to support Judge Clar-
ence Thomas for the U.8. Supreme
Court. I believe he has shown himself
to have the intelligence, the integrity,
the background, the experience, the
balance, in order to be able to do a
good job as a Justice of the Supreme
Court.
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I believe the American Bar Associa-
tion, who found him gqualified, was cor-
rect in finding those qualifications. I
believe he has exhibited a range of
knowledge about the jurisprudence of
this country, and I believe he has
shown a real dedication to balance on
the Court, particularly with an eye to
the rights of minorities. So I believe we
can safely and with some enthusjasm
support Judge Clarence Thomas,

S0 I now make that statement, Mr,
President, and I look forward to voting
for him on his confirmation.

I yield the floor.

RECESS UNTIL 2 P.M.

The PRESIDING QOFFICER. The Sen-
ate will stand in receas until 2 o’clock.

Thereupon, the Senate, at 1:61 p.m.,
recessed until 2:01 p.m., whereupon, the
Senate reassembled when called to
order by the Presiding Officer [Mr.
REID].

Mr. NICKLES. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER (Mr. GRA-
HAM). The clerk will cail the roll.

The assistant legislation clerk pro-
ceeded to call the roll.

Mr. REID. Mr, President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is 80 ordered.

The Senator from Nevada is recog-
nized.

Mr. REID. I thank the Chair.

(The remarks of Mr, REID pertaining
to the introduction of S. 1723 are lo-
cated in today’s RECORD under ‘‘State-
ments on Introduced Bills and Joint
Resolutions.™)

Mr. REID. Mr. President, I yield the
floor.

The PRESIDING OFFICER. The Sen-
ator from New York.

Mr. D’AMATO. Mr. President, I ask
unanimous consent that I might pro-
ceed as if in morning business,

The PRESIDING OFFICER. Without
objection, it is so ordered.

S

AIR TRAFFIC CONTROL SYSTEM
FAILURES

Mr. DPAMATO. Mr, President, just
yesterday morning, while the Senate
was considering the Transportation ap-
propriations bill, both my colleague,
the chairman of the committee, Sen-
ator LAUTENBERG of New Jersey and I,
were requested to enter into a dialog, a
colloquy with the distinguished Repub-
lican leader, Senator DOLE.

The subject of Senator DOLE’S con-
cern is something that I have raised,
that the Senator has raised on a num-
ber of occasions, and it concerns safe-
ty; it concerned safety in our skies and
the inadequacy of the present tele-
communications system.

Unfortunately, yesterday, at or about
the same time, we experienced just how
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serious this situation is, how a blown
fuse at AT&T's lower Manhattan
switching station could cause a calam-
ity, shutting down the Northeast and
certainly all of New York, New Jersey,
the airports, tens of thousands of com-
muters, stranding people on the ground
for hows and creating a backlog at
other airports.

The basic tenet of what Senator DoLg
has been asking for and seeking is safe-
ty, the best system to ensure safety for
the public. And that should come first.
Unfortunately, that has not been the
case. Unfortunately, we have a situa-
tion today where we are involved in a
bureaucratic struggle as to who is
going to determine which system gov-
erns the vital communication lnks
that are 80 necessary with ajrports.

As I said, aircraft wee stranded on
the ground for hours, Others were not
permitted to land at area airports. Pi-
lots had to switch to other radio fre-
quencies. Controllers were left to use
commercial phone lines subject to busy
signals rather than the rapid long dis-
tance lines to reach other controllers.
In short, air traffic was in chaos, and
the public was at risk.

This was not the first time the vital
air traffic control communications
have been disrupted in recent times.
This fallure is the third major shut-
down.

In January 1990 a computer pro-
gram-—software—fallure resulted in a
nationwide disruption of alr traffio, In
January 1991 a telecommunications
worker accidentally cut a fiber optics
cable in New Jersey, disrupting service,
And yesterday’s shutdown makes three
serlous disruptions to the air traveler
as well as to other commercial activi-
ties. I say three strikes and you are
out.

The FAA and the General Services
Administration have engaged in a bu-
reaucratic wrangling, interagency
squabbling since May of this year over
the question of whether the FAA
should be exempted from mandatory
participation in the Federal Govern-
ment’s telephone system, FTS-2000.

This may be arcane to some people,
but it is real, live, practical, impor-
tant, and it involves the safety of the
public, which should come first. Unfor-
tunately it has not,

The FAA has argued, and I think ab-
solutely correctly, that it needs the
most reliable system that it can get. I
agree. How many more shutdowns do
we need before a terrible tragedy 00-
curs? We cannot wait until two Federal
agencies stop their petty infighting t0
ensure the traveling public gets the
safest alr traffic control system.

It is with that intent that I offer leg-
islation to resolve this matter once and
for all.

When the Senate and House mest
next in the coming weeks in the con-
ference on the fiscal year 1992 funding
bill on the Department of Tramspor-
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culture or in defense. And a failure to
recognize this responsibility will only
lead to further erosion of public sup-
port for the NEA. Those voices deserve
attention, and it is the purpose of my
amendment to see that they get it.

Thank you, Mr. President. I yield the
floor.

Mr. BYRD. Mr. President, will the
distinguished Senator yield?

Mrs. KASSEBAUM, I am happy to
yield.

Mr, BYRD. Mr. President, I wonder if
the distinguished Senator would mind
adding my name a8 a cosponsor.

Mri. KASSEBAUM. Mr. President, I
would be very happy to add Senator
BYRD, the chalrman of the Appropria-
tions Committee, as a cosponsor to my
amendment.

The PRESIDING OFFICER. Is there
further debate on the amendment?

Mrs. KASSEBAUM addressed the
Chair.

The PRESIDING OFFICER. The Sen-
ator from Kansas is recognized.

Mrs. KASSEBAUM. Mr. President, I
will be asking for the yeas and nays,
but I do not believe there are enough
Senators on the floor for a sufficient
quorum in asking for the yeas and
nays. I will do 80 at a later time.

The PRESIDING OFFICER. Does the
Senator yield the floor?

Mrs. KASSEBAUM. I yield the floor.

Mr. CHAFEE. Mr. President, I ask
unanimous consent that I might pro-
ceed for 5 minutes as in morning busi-
ness.

The PRESIDING OFFICER. Without
objection, it is 80 ordered.

THE NOMINATION OF JUDGE
CLARENCE THOMAS TQO BE ASSO-
CIATE JUSTICE OF THE U.S. 8U-
PREME COURT

Mr. CHAFEE. Mr. President, as have
many Americans, I have, during the
past 2 weeks, listened when I could to
the Senate Judiciary Committee hear-
ings on the nomination of Judge Clar-
ence Thomas to be Associate Justice of
the Supreme Court of the United
States. I found the hearings—in which
were heard both testimony by Judge
Thomas and views of panel witnesses—
to be helpful in understanding who
Clarence Thomas is, and how he may
gerve this country as a Justice.

There is little disagreement on the
character and backeground of the judge.
He is by all accounts a fair man, an
honest man, and a good man. The story
of his life, moreover, is truly an embod-
iment of all that we were taught as
children about opportunities in Amer-
ica. It is an impressive background,
and one that cannot be undervalued.

But there is more to being a Supreme
Court Justice than being a good per-
son. Thus, I paid careful attention to
the hearings to find out more about
how Judge Thomas views the Constitu-
tion, the law, and the court.
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After listening to the judge and the
various witnesses testify, I think it is
falr to say that Judge Thomas falls
into the category of conservative
thinkers. Yet throughout his state-
ments before the committee and his
public statements as an official in the
executive branch runs a streak of what
might be characterized as a moderate—
or, oft-times, even liberal—point of
view.

And that is where I think his back-
ground does come into play, and does
make a difference in the kind of Jus-
tice that he would be. I believe Judee
Thomas when he says he will be open-
minded with regard to the issues he is
asked to decide on the Supreme Court.
But I also believe that a judge, being
haman, can never fully shed him, or
herself, of the influences that have
shaped his or her life. In that sense, no
judge can ever be fully neutral. And
thus, I believe that given the influ-
ences that have shaped the life and
character of Judge Thomas, we would
not see an ideological judge, but one
who understands what it is like out
there, who understande, and will not
forget, what it is like to be without re-
sources, without help, and sometimes
with little hope.

I believe that Judge Thomas will be
an independent voice on the Court, nei-
ther leaning to the left nor bowing to
the right, but instead choosing his own
path. I believe that he will decide each
case as it comes to him, with an open
mind. And I believe that if he exhibits
some of the fierce independence that he
has shown throughout his life, he may
surprise all of us, particularly those
who might be tempted to try to cat-
egorize the judge’'s beliefs as part of
one monolithic ideological point of
view.

There are issues I care deeply about—
geparation of church and state; the
first amendment freedoms of speech
and expression; and the right of a
woman to make her own choices about
reproduction. Each of these issues will
come before the Court in some form or
another in the near future. I am
pleased that Judge Thomas stated that
there is a right to privacy, and that
overturning a precedent should require
more than simply finding its
underpinnings to be incorrect. How-
ever, I still worry that a conservative
thinker will change what I consider to
be important and correct decisions on
these issues. Yet, I would worry more
ahout a conservative who has not been
personally influenced in the way Judge
Thomas has, and I would worry far
more about an ideological conservative
with an agenda.

As Dean Calabresi said during Tues-
day's hearing, Judege Thomas' views
have changed over time, and may
change again in the future. His con-
stitutional philosophy, as was the situ-
ation with certain of his predecessors,
is not yet fully formed. I am persuaded
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that the combination of his willingnegs
to listen without advancing an agenda
his background, and the influences
that have shaped his character, and his
independence, presages a judge who
will grow on the Court, who will, as the
dean said, be shaped by the cases that
come before him even as he shapes the
Court.

Therefore, Mr, President, I will be
supporting the confirmation of Judge
Clarence Thomas to he Associate Jus-
tice of the Supreme Court, and I will
vote for his confirmation.

I yield the floor.

Mr. President, I suggest the absence
of a quorum,

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. BYRD, Mr, President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

DEPARTMENT OF THE INTERIOR
AND RELATED AGENCIES APPRO-
PRIATIONS ACT, FISCAL YEAR
1992

The Senate continued with the con-
sideration of the bill.

Mr. BYRD. Mr. President, I ask unan-
imous consent that the vote on or in
relation to the amendment by Senator
KASSEBAUM occur at 12:45 p.m. today.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO, 114

Mr. PELL. Mr. President, while I
have the greatest respect for the Sen-
ator from Kansas and appreciate her
thoughts about the National Endow-
ment for the Arts, I believe that her
amendment to reduce funds is not the
appropriate way to address what prob-
lems may exist at the agency.

Senator KASSEBAUM was of tremen-
dous help last year when we carefully
reviewed NEA procedures. She worked
with us and endorsed the numerous re-
forms that were eventually incor-
porated into the NEA’s legislation.

I believe that we must give these ré-
forms time to take hold. The Endow-
ment has moved quickly to establish &
series of procedural changes—all of
which address the very valid concerns
that many of my colleagues may have.
But we must give them time.

In my view, it would be a more posi-
tive step if, as the chalrman and rank-
ing member of the Subcommittee on
Education, Arts, and Humanities, we
held hearinge specifically on the NEA
grant process, This would allow us tg
deal with the substance of the lssues &
hand and give us an opportunity to
more fully underst.tal.ndd what—if any-
thing—still needs to be done.

It %as been my intention to hold such
a hearing but not until the current ml;
forms have truly taken hold, whic
could be a period of time.
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in the Ukralne, where he did not need
security clearance at all.

Life at that factory was never easy
for Mr. Sady, because he was discrimi-
nated against as a non-Ukrainian and
as a Jew. After 11 years, in 1989, Mr.
Sady left that job, and he has been un-
employed ever since.

The Sadys applied to leave the Soviet
Union for the United States in Septem-
ber 1988. The family planned to join
Mrs. Sady's brother and sister, who
live in Minnesota. The Sadys were re-
fused permission to leave, The family
reapplied 6 months later. This time,
only Mr. Sady’s father was granted per-
mission.

In early 1990, they applied again, and
this time all but Ovsey were allowed to
emigrate. Ovsey was refused permis-
ston because his secrecy term had not
yet expired. Yet, many of his cowork-
ers at his original plant with higher se-
curity clearances were granted exit
visas, Some current employees at the
plant have received exit visas. Mr.
Sady was told by the head of the Lvov
OVIR office that his secrecy term
would expire at the end of 1990,

In October 1990, Mr. Sady reapplied,
only to be told by the Lvov visa office
that he would now have to wait until
1995 for his secrecy term to end. He has
not received any written information
concerning the duration of his secrecy
term,

Mr. Sady’'s family waits for him in
the United States, and they are trying
to bulld a life for themselves. His wife,
gson and father live in a small apart-
ment near Minneapolis. Their principal
means of support are a variety of dif-
ferent assistance programs. His son is a
full-time student in Minnesota Com-
munity College, where he studies Eng-
lish, and Mrs. Sady attends community
educational classes. They are trying to
put down roots and start their lives
anew, despite the gaping hole in their
family. Mr. Sady’s father is 83 years
old, and he suffers from glaucoma and
high blood pressure. Mrs. Sady also suf-
fers from poor health.

Ovsey Sady is not well himself, He
has stomach ulcers which have hos-
pitalized him in the past, and he does
not have enough money to follow his
prescribed apecial diet. Unemployed
and alone, Mr. Sady remains a hapless
victim of unjust, unwarranted bureau-
cratic recalcitrance.

In the summer of 1990, President
Gorbachev traveled to Minnesota. And
while he dined with our Governor 10
miles away, Victor and Sima Sady
were reminded of their loss by the
empty chair at their dinner table.

The Helsinki accords, signed by the
Soviet Union, state that “a family
should not be separated™ and special
attention should be given to requests
of an urgent character, such as the re-
quest submitted by an elderly or an ill
person.

I urge the Soviet authorities, from
the Senate floor today, to fulfill their
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obligation under these accords and per-
mit the emigration of QOvsey Sady and
others who were caught in the rem-
nants of the cold war, which is over.

If my father were alive today, he
would appland the recent changes in
the Soviet Union. He would be 80 ex-
cited. God knows, I wish he were alive
today to see this. But I also know that
my father, from his own experience,
would worry about the resurgence of
anti-Semitism, which is always there
beneath the surface. And I know my fa-
ther, while he would hope for the most
from this transformation in the Soviet
Union, would guard all of us agalnst
the rise of discrimination and persecu-
tion of Jewish people. I feel very
strongly about this.

Mr. President, in our enthusiasm for
the global reunification of the East and
the West, please let us not forget our
obligation to assure the reunification
of families like the Sadys.

Mr. President, I have sent letters to
authorities in the Soviet Union. I have
sent letters and made calls to our own
Government.

Mr. President, I will send a copy of
this speech to the Soviet Ambassador,
and I will meet with the Soviet Ambas-
sador if I travel to the Soviet Union in
December, as I hope to. One reason to
g0 to the Soviet Union is to do every-
thing I can to bring the unification of
this family.

It is important to speak from the
Senate floor today about the Sady fam-
ily. Tt is a call to conscience. Thia
speech will not be the end of it. T hope
that as a son of a Jewish emigrant
from the Soviet Union, I hope that as a
Senator from the State of Minnesota, I
can help to bring together this family.

Mr. President, I yleld my time.

The ACTING PRESIDENT pro tem-
pore. The Senator from Delaware.

NOMINATION OF CLARENCE
THOMAS

Mr. ROTH. Mr. President, I am
pleased to announce at this time my
decision to vote in favor of the con-
firmation of Judge Clarence Thomas to
be an Associate Justice of the U.S. Su-
preme Court. As the exhaustive hear-
ings before the Senate Judiciary Com-
mittee come to a close, the record 13
clear: Judge Thomas has the judicial
temperament, the intelligence, and the
integrity to serve on the Supreme
Court. And I believe he will serve with
distinction.

Throughout the days of testimony
before the committee as well as during
his tenure on the Court of Appeals for
the District of Columbia Circuit, Judge
Thomas has steadfastly adhered to the
only theory of constitutional jurispru-
dence compatible with representative
government. He believes that the func-
tion of the courts created by our Con-
stitution is to interpret the law as
written and not to read into the laws
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the judee's own persconal views. While
Judge Thomas i8 an adherent to natu-
ral law doctrine, he has made clear
that the only function of natural law
in legal analysis is to clarify the mean-
ing of constitutional or statutory pro-
visions written by lawgivers—lawgivers
who themselves intended to codify nat-
ural law applications. That view is
hardly evidence of any incipient judi-
cial activism in Judge Thomas.

I am confident that Clarence Thom-
as’ service in both the Reagan and the
Bush administrations will help him as
a Supreme Court Justice to understand
the importance of judicial deference to
the political branches. Likewise, I am
confident that Justice Thomas will
serve the Supreme Court with the same
earnest dedication to its mission as he
has shown in his service in both the ex-
ecutive and judicial branches,

If any lesson is to be learned from re-
viewing the life and work of Clarence
Thomas, it is that his independence
and impartiality are unquestioned.
There is absolutely no doubt that Clar-
ence Thomas is his own man. I am
therefore extremely pleased that the
President has nominated Clarence
Thomas ¢ be a Justice of the Supreme
Court and believe that the Senate will
soon confirm him to serve for decades
to come, His open mind and spirit
make him an extremely good selection.

Clarence Thomas was born in the
deep South and lived his early days
under a regime of segregation. Coura-
geouslty, he persevered through trials
and tribulations that most Americans
will never experience, Through it all,
he learned to think for himself. As the
victim of segregation, he was as dedl-
cated to the goal of equal rights as
anyone could be. Yet he was no ordl-
nary black man. He did not join the
liberal establishment. No, his inde-
pendent spirit and open mind led him
to question and then to reject that es-
tablishment’s views on how minorities
can succeed,

Quite frankly, that is why there is
any controversy at all in this nomina-
tion. A role model has risen to the
highest Court in the land, a role model
who does not think and talk the liberal
lingo. No one in America denies a
white person the right to be a liberal or
a conservative. No one views a white
person as unrepr sentative of his or her
race on the basis of political phileso-

Before Clarence Thomas was nomi-
nated, blacks were not truly free to be
independent thinkers, like whites. But
now it is different. A civil rights revo-
Iution has occurred. Over a century
ago, blacks won their physical freedom.
In this century, blacks began an ongo-
ing battle for economic freedom. But it
was not until this summer that the
shackles of intellectual confinement
were cast aside.

Mr, President, I am not alone in
these observations—especially given
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his excellent performance in the hear-
ings. In a letter I recently received
from one of the most distinguished Af-
rican-American leaders in my home
State of Delaware urging me to support
Judge Thomas, Senator Herman M.
Holloway, Sr., stated that while origi-
nally he did not support the nomina-
tion of Judge Clarence Thomas given
early media accounts, he concluded,
after Judge Thomas finished his testi-
mony, that he responded to all ques-
tions with clarity and thoughtfulness.
He impresses me as one who possesses
a judicial temperament, unquestioned
integrity and sensitivity, and iz a
fiercely independent thinking individ-
wal whom I helieve will approach all
decisionmaking with impartiality. As
an Afro-American citizen who has been
privileged to serve in both Houses of
the Delaware General Assembly, in-
cluding 28 years in the Delaware State
Senate, I can appreciate the process of
intense scrutiny that each Presidential
nominee must undergo. As that process
evolved—I became convinced that
Judge Thomas is a very able and com-
retent individual conditioned by his
background, training and experience
and one whom all citizens in this coun-
try can trust to fairly and impartially
interpret and apply the law.

Clearly, the nomination of Thurgood
Marshall made history. But it is the
nomination of Clarence Thomas that
has won for blacks intellectual equal-
ity in the political arena. And that is
very significant, not only for the Su-
preme Court, but for all Americans.

Thank you, Mr. President. I yield the
floor and yield back the remainder of
my time.

Mr. ROCKEFELLER addressed the
Chair.

The ACTING PRESIDENT pro tem-
pore. The Senator from West Virginia.

Mr. ROCKEFELLER. I thank the
Presiding Officer.

CHILDREN'S HEALTH CARE
PROBLEMS

Mr. ROCKEFELLER. Mr. President, I
was glad to hear my colleague from
Tennessee, Senator GORE, take the
floor the day hefore yesterday to pro-
test President George Bush's use of the
Grand Canyon as a prop to project the
illusion of concern for our environ-
ment, I rise today to protest an equally
outrageous press stunt that took place
later that day.

I speak of George Bush’s visit to the
Primary Children's Medical Center in
Salt Lake City.

Mr. President, the United States has
& Third World infant mortality rate—
224 in the industrialized world. Ten
thousand children die needlessly, and
another hundred thousand are crippled,
every year, because they have no ac-
cess to the treatments and technology
that would save them. Last year, we
had a measles epidemic that struck
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25,000 people, mostly children. Our im-
munization rate is lower than Peru’s or
Nicaragua’s. In some cities, only half
our preschoolers get the shots they
need to protect themselves from dis-
eases we’d almost forgotten exist.
Polio, diphtheria, and whooping cough
are back—killing kids.

George Bush knows we have a prob-
lem. His Health and Human Services
Secretary, Louis Sullivan, admits it.
The White House Task Force on Infant
Mortality he appointed, told him. And
in 1988, George Bush promised to act to
solve it.

And now that the next campaign is
upon us, George Bush has acted—he has
embarked on a media tour, c¢ynically
using sick children as props, pretend-
ing as though children’s health care
had suddenly become one of his prior-
ities.

If videotape could be turned into vac-
cine, George Bush might save some
lives, but until then he’s just another
politician with a campaign agenda and
no plan for change.

President Bush c¢laimed in Salt Lake
City to have asked Congress for 357
million to fund a demonstration Infant
Mortality Program—and received only
half of his request. What he didn't say
is that those funds would have been
taken from community health clinics
across the country, leaving millions of
other Americans without medical
care—robbing Peter to pay Paul. Con-
gress saved the community clinics, and
began the Infant Mortality Program.
George Bush has never come to Con-
gress with a plan designed to reach
more than a quarter of the children
who need our help.

His own White House task force
wrote a report calling for a comprehen-
sive approach, using existing knowl-
edge to save thousands of lives—and
billions of dollars, But, after appoint-
ing the Commission with much fanfare,
he refuses to release their report. Their
findings just aren’t consistent with the
Bush agenda of world travel and do-
mestic neglect. Just like the old CIA
Director he is, George Bush seems to
have stamped the report “Top Secret”
and turned children’s health into a cov-
ert operation., He has even continued
Ronald Reagan's policy of not bother-
ing to collect data that show how
many kids are not getting their shots,

But George Bush cannot cover up the
fact that an unconscionable number of
American babies die every year—that
need not have died—and that they will
continue to do so until we take bold ac-
tion. He cannot ignore the fact over 8
million of America’s children have no
health insurance whatsoever—they
don't go to the doctor when their tem-
peratures hit 103, they can’t afford vac-
cines that cost 10 times what they did
when Reagan was sworn in. Our fail-
uree in their first years cost them life-
times of illness and pain,

For 10 years, we have been hearing
the same tired rhetoric about helping
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children. Now George Bush wants us tg
watch it on TV. But the sad fact is that
the President’s commitment to saving
children’s lives does not include regr-
ranging his priorities to put children at
the top of the list.

George Bush may claim to be the
“Environmental President.” He might
call himself the ‘Education Presj-
dent.” But as long as I am able to
speak and act; as long as hypocrisy,
not healing, dominate his approach to
children’s health; as long as babies are
dying needlessly, I will never allow
George Bush to ¢laim the title *Health
Care President.”

The ACTING PRESIDENT pro tem-
pore. The Senator from Washington i3
recognized.

Mr. ADAMS. I thank the Chair.

(The remarks of Mr. ADAMS pertain-
ing to the introduction of 8. 1730 are
located in today's RECORD under
“Statements on Introduced Bills and
Joint Resolutions.’”)

The ACTING PRESIDENT pro tem-
pore. In his capacity as Senator from
South Dakota, the Chair recognizes the
absence of a quorum. The clerk will
call the roll,

The bill c¢lerk proceeded to call the
roll.

Mr. BENTSEN. Mr. President, I ask
unanimous consent that the order for
the gquorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is 80 ordered.

TERRY ANDERSON

Mr, MOYNIHAN,. Mr. President, I rise
to inform my colleagues that today
marks the 2,379th day that Terry An-
derson has been held captive in Leb-
anon,

ADDRESS OF BORIS YELTSIN AT
NEW YORK UNIVERSITY

Mr. MOYNIHAN. Mr. President, the
extraordinary events of the last several
weeks in the former Soviet Union have
drawn international attention to Boris
Yeltgin, the President of the Russian
Republic. I believe, therefore, the
Members of the Senate will find of par-
ticular interest the text of a major ad-
dress delivered by Mr. Yeltsin at New
York University on June 21, 1991, only
a few days after his election.

Mr. Yeltsin was introduced on this
occasion by the president of New York
University, our distinguished former
colleague in the House of Representa-
tives, Dr. John Brademas.

1 ask unanimous consent that the
transcripts of Dr. Brademas’ introduc-
tion and an English translation of Mr.
Yeltsin's speech be inserted in the
RECORD at this time.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:
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the purpose, goals, countercyclical effective-
ness, coverage, benefit adequacy, trust fund
golvency, funding of State administrative
costs, administrative efficiency, and other
aspects of the unemployment compensation
gystem, and make recommendations for im-
provements,

Finally, like the earlier bill passed by the
Senate, this bill provides for using the
“gmergency’ authority provided In last
[all's budget agreement rather than follow-
ing the rules for “pay-as-you-go.”” As a par-
ticipant In the budget negotiations last fall,
I hold the view that this emergency author-
ity was established precisely to enable the
Congress and the President to respond to the
kind of situation we face today.

When we were negotiating the 5-year budg-
ot agreement laet October, it was far from
clear that this recession would inflict the
high degree of financial distreas on American
workere that has subsequently occurred.
More specifioally, we did not anticipate that
the Nation's unemployment compensation
program would prove to be as unrespensive
to the needs of long-term unemployed work-
ers 88 has been the case. As I pointed ocut
earlier, the number of workers who have ex-
hausted their regular state beneflts without
qualifying for any additional weeks of ex-
tended benefits has reached a historical high.

Many of us were greatly disappointed that
the President did not choose to use the emer-
gency euthority and release the trust funds
that have already been collected to pay these
benefits. I have no doubt that the President
was being advised that he would shortly have
new labor market numbers that would jus-
tify his position.

But, the lack of improvement over the last
mopth should give him pause. As the senior
Anancial economist for DRI'McGraw Hill
commented last week:

“The recovery ls progressing but slowly. It
still hes & ball and & chain on its foot."

Mr. President, this ball and chain is caus-
ing enormous pain for American workers.
For unemployed parsnts in Port Isabel,
Texag, or Jackson, Michigan, or anywhere
else in this Natlon who can't pay the mort-
gage, Or meet the car payments—this is a
time when they expect their government to
respond, to help them through & period of re-
cesalon for which they bear no responsibil-
{ty. When the economy recovers these work-
ers will be back at the job, contributing to
the economy and paying taxes like every-
body else. But for the short term, they need
our help.

Last month the President was hearing rosy
projections. But he knows now those rosy
projections weren’t true—at least they didn't
materinlize in time to help the unemployed
workers who are exhausting their benefits at
the rate of more than 300,000 a month.

I hope fellow Senators—Dernocrats and Re-
publicans alike—will join together in sup-
port of this bill. There are millions of unem-
ployed workers and their families who need
our support. And they need the support of
the President of the United States.

We cannot turn our backs on these hard-
working Americans. We've seen the hew
numbers. We—and the President—can have
no illusione. We can repair the Nation's bro-
ken unemployment compensation system,
and pay the benefits. Or we can sit back, say
we're sorty, but do nothing to help workers
get through this period of severe strain for
them and their familles.

Mr. President, I think the Congress has no
¢holce but to act. And given what ia happen-
ing in the economy, I believe the President
wil] be obliged to join with us. The essential
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well-being of millions of Americans rests
with this bipartisan legislation.

I understand the President is concerned
that this bill may be but the first of a series
of bills that the Congress will try to move
under the emergency authority provided in
last fall's budget agreement. But the Presi-
dent, after all, is not a helpless bystander in
this regard. He hae the ability to choose. He
has the power to sign, or not sign, any bill
that comes to his desk. And he has shown in
the past he is willing to use the power of the
veto,

I would agree that the circumstances in
which the emergency authoerity is Invoked
should be rare, and the decision to invoke it
ghould not be taken lightly. I for one did not
take it lightly when the President asked the
Congress to use the emergency authority on
behalf of the Isrmelis, the Turks and the
Kurds. And I would note that this is the first
and only time the Congress has taken the
initiative in this regard without the Presi-
dent's prior concurrence. But in this case I
believe extraordinary action is warranted.

Mr. President, I hope the Congress and the
President will be able to move forward to-
gether, and enact this legislation as prompt-
1y as possible.

Mr. President, I suggest the absence
of a quorurn.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. WARNER. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is 80 ordered.

THE NOMINATION OF JUDGE
CLARENCE THOMAS

Mr. WARNER. Mr. President, for
some time now the Senate has had
under consideration before the Senate
Judiciary Committee the President’s
nomination of Judge Thomas to be-
come a8 member of the U.S. Supreme
Court. During this period, the Amer-
ican public has had the opportunity to
observe the Senate performing its con-
stitutional responsibilities, and to ob-
serve and hear Judge Thomas as he re-
plied to Intensive, fair, and objective
questioning by the members of the
Senate Judiciary Committee, and also
to observe the [ree exchange of views
by concerned citizens for and against
Judge Thomas,

I was pleased to be among those Sen-
ators who introduced Judge Thomas to
the committee. He resides in Virginia
and I have come to know him person-
ally and professionally over the past
fow years.

Mr. President, I readily acknowledge
that this nomination has been another
very valuable learning experience for
this Senator. I had the opportunity
during the summer recess to travel ex-
tensively in my State, listening care-
fully to the views of the widest possible
across section of Virginians. In the
major metropolitan areas, I was able to
host luncheons attended by primarily,
minorities, and to listen to them be-

23589

hind closed doors where they felt the
atmosphere and the circumstances en-
abled them to freely share with me
their deepest feelings about this nomi-
nation.

Indeed, it was a troublesome nomina-
tion in its early days following the
President’s nomination. As time went
on and there was a greater dissemina-
tion of Enowledge, and particulary
after Judge Thomas addressed the Ju-
diciary Committee, I detected a clear
lessening of the concerns directed
agalnst the nominee. But it was a valu-
able experience for me. Because face-
to-face meetings, when all are present
and free to share their views, are in-
deed the most productive,

I want to commend the Judiciary
Committee. It will be winding up its
hearings this afternoon, so I am in-
formed. And as a direct result of the
work of these Senators, the chairman
and the memhers of the committee,
again in a fair and objective manner,
and as a direct result of the views ex-
pressed by a number of witnesses who
have come forward, America now
knows Judge Thomas much better.

We are in a position to come to this
floor and actively agaln participate in
the process, It i3 a three-stage process.
The first stage is the Presidential deci-
sion, which he haz a clear right to exer-
cise under article II. The Constitution
gives the President the authority to
pick those who are his closest advisers
and also to pick those who are to sit as
members of the Federal judiciary.

Many times I have gone back to read
the history of the Founding Fathers
and how they struggled with this con-
cept of checks and balances to over-
come the harshness and unfairnees of
the monarchies that existed through-
out the world at the time that our Con-
stitution was brilliantly put together.
And this is perhaps the most important
check and balance.

Article II gives to the President the
power to select members of the execu-
tive branch and the Federal judiciary.
Then, in the same article, it charges
the Senate—not the whole Congress,
but the Senate—with the responsibility
to glve or not give their consent to the
nomination. And we are now conclud-
ing the factfinding part of the process.
Not only has the committee received a
great deal of information, but individ-
ual Senators, through their cor-
respondence and through their travels
like this Senator, have independently
received, I think, information which is
of equal value and equal importance to
that that has been brought before the
Judiciary Committee.

The details of Judge Thomas’ child-
hood, of his early struggles, bring to
light a chapter in the history of our
country which today all of us find very
troubling.

I am several years older than Judge
Thomas and I remember as a young
person the prejudice that existed
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against minorities. I served in the lag-
ter part of World War II in the Navy,
and I recall very distinctly the first
night on reporting to the recruit depot
at 4 or 5 o'clock in the morning. We
walked into a hall and instantly it was
clear that segregration existed there. I
am pleased to have the opportunity
today, as a Member of this body, to
work with every single Member in this
body to do what we can to remove that
prejudice that regrettably still exists
in our country.

I look forward to the debate which I
hope the Senate will undertake, and I
understand is now tentatively sched-
uled, on the civil rights legislation. I
think that it is imperative that the
Congress of the United States, working
with the President and members of the
executive branch, reconcile the dif-
ferences that exist today between these
twe branches of Government on this
key legislation. We have an obligation
to our country to meet that challenge,
make those decisions, reconcile those
differences, and pass a bill this fall
that can be accepted by the President
of the United States. I personally do
not want to see that issue or those is-
sues that are integral to the civil
rights legislation be the principal
points of contention and debate in the
Presidential election, and the senato-
rial elections, and the elections for the
House, in 1992,

The struggles that Judge Thomas
faced, and his ability to overcome that
prejudice, indeed will shape his views. I
have met with him on several occa-
sions. I have listened to his testimony.
I have studied his record., And all of
that knowledge assures me that he, as
an individual, will not turn his back on
the lessons learned in early life and, in-
deed, he will be among the forefront as
a fighter on the Court to remove preju-
dice and racism from our country.

In summary, I have likewise given
equal weight and equal time and atten-
tion to those who I respect, and those
who fervently oppose this nomination.
But under the Constitution they have a
special burden; they must produce for
the Senate, for the American public, a
body of evidence, a body of fact on
which the Senate can then base its de-
termination to overturn and reject the
decision of the President under article
II. In my judgment, I say most respect-
fully, the opponents have not met that
burden. Consequently, when the nomi-
nation comes to the floor I will ac-
tively participate in that debate. I will
be an advocate for Judge Thomas. And
I intend tc vote for Judge Thomas at
the conclusion of our floor debate.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. McCONNELL. Mr. President, T
ask unanimous consent that the order
for the quorum call be rescinded.
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The PRESIDING OFFICER. Without
objection, it is8 so ordered.

Mr. MCCONNELL. Mr. President, are
we In morning business?

The PRESIDING OFFICER. We are in
morning business.

Mr. MCCONNELL. Mr. President, I
ask unanimous consent that I be al-
lowed to speak as in morning business,

The PRESIDING OFFICER. Without
objection, it is 8o ordered.

Mr. MCCONNELL. I thank the Chair,

(The remarks of Mr. MCCONNELL per-
taining to the introduction of 8. 1731
are located in today’s RECORD under
“Statements on Introduced Bills and
Joint Resolutions.’)

Mr. MCCONNELL. Mr, President, I
suggest the absence of a quorum.

The PRESIDING OFFICER.,
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. INOUYE. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is 80 ordered.

The

UNANIMOUS-CONSENT
AGREEMENT—H.R. 2521

Mr. INOUYE. Mr, President, I ask
unanimous consent that the Commit-
tee on Appropriations be permitted to
file its bill and report on the DOD ap-
propriations bill tonight.

The PRESIDING QOFFICER. Without
objection, it is 80 ordered.

Mr. INOUYE, Mr, President, I suggest
the absence of a quorum.

The PRESIDING OFFICER. The
clerk will ¢all the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. MITCHELL. Mr. President, I ask
unanimous congent that the corder for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

EMERGENCY UNEMPLOYMENT
COMPENSATION ACT OF 1991

The Senate continued with the con-

slderation of the bill.
UNANIMOUS-CONSENT AGREEMENT

Mr. MITCHELL. Mr. President, I ask
unanimous consent that at 9 a.m. on
Tuesday, September 24, the Senate re-
sume consideration of the unemploy-
ment insurance bill, S. 1722, and that
at that time Senator DOLE be recog-
nized to offer an amendment to S. 1722;
that the time between 9 a.m. and 11
a.m. on that day be for debate on Sen-
ator DOLE's amendment, the time to be
equally divided and controlled in the
usual form; that at 11 a.m., the Dole
amendment be laid aside until 7 p.m.
on that day; and that at 11 a.m. Sen-
ator GRAMM, of Texas, be recognized to
offer an amendment for himself and for
Senator WALLOP and others; and that
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the time between 11 a.m. and 12:30 p.m,
be for debate on that amendment with
the time to be equally divided and con-
trolled in the usual form; that at 12:30
p.m, the Senate stand In recess unti]
2:30 p.m., in order for the two party
caucuses to meet; that at 2:30 p.m. the
Senate resume consideration of the
Gramm-Wallop, et al., amendment; and
that the time between 2:30 and 3:30 p.m,
be equally divided and controlled in
the usual form; and that at 3:30 p.m,
the Gramm-Wallop, et al., amendment
be laid asgide to recur immediately fol-
lowing the disposition of the Dole
amendment; that at 6 p.m., there be 1
hour of debate equally divided and con-
trolled in the usual form on the then
upcoming votes; and at 7 p.m., the Sen-
ate proceed to vote on or in relation to
the Dole amendment, to be followed
immediately by a vote on or in relation
to the Gramm-Wallop, et al.,, amend-
ment.

The PRESIDING OFFICER (Mr.
WELLSTONE). The Chair hears no objec-
tion. Without objection, it so ordered.

Mr. DOLE. If the majority leader will
yield, I add that in that period between
3:30 and 6 p.m., it i8 possible thers
might be additional amendments that
we could debate at that time. There
may not be additional amendments,
but if there are, hopefully they can be
debated at that time, and the votes can
follow the vote on the Gramm amend-
ment, if we ¢an work that out.

Mr. MITCHELL. Mr. President, that
is not only agreeable, but desirable. T
have stated previously, following dis-
cussions with the Republican leader,
that it is my hope and intention that
the Senate will complete action on the
unemployment insurance bill by the
close of business on Tuesday. If there
are to be additional amendments, It
would be helpful in that regard if they
were offered during that time perlod,
debated during that time period, and
then the votes stacked, as the Repub-
lican leader suggests.

If there are not to be any further
amendments, as discussed by the Re-
publican leader and myself last
evening, it is my intention to return to
the DOD appropriations bill in the in-
terim period 8o as not to have the Sen-
ate inactive during that time and to
make such progress as we can., Al-
though it is not mentioned in this
agreement, pursuant to a prior agree-
ment on Monday, September 23, the
Senate will take up and begin consider-
ation of the DOD appropriations bill

Mr. President, accordingly, as a con-
sequence of this agreement, Senators
should be aware that the next rollcall
vote will occur at 7 p.m. on Tuesday,
September 24.

That will be on the Dole amendment
to the unemployment insurance bill
and that will be followed immediately
by a vote on the Gramm-Wallop, et &l
amendment to the unemployment in-
surance bill. That is a vote on or in re-
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that term continues to be brought up.
Ronald Reagan served this country in a
splendid way, with great honor and
great honesty. He is no longer here. So
Reaganomics surely cannot be the so-
called problem. I think we should fi-
nally give that up now. For some rea-
gon, it did not work to defeat him. It
did not work to defeat George Bush. So
maybe we can pass on from that.

But I will tell you what was happen-
ing during Reaganomics. I was here all
during the 8 years. The President
would submit a budget. It would quick-
1y be addressed as being dead on arriv-
al, as not responsive to the American
public, as ugly and mean-spirited and
terrible and evil. And that he was sure-
1y out of touch with America.

Then what would happen? It would go
down to our sister body, the House of
Representatives, our equal body. They
would have hearings in a cursory fash-
ion and just build up every single pro-
gram 10 or 20 percent; add that to every
single budget item and ship it down
here and say, ‘“There, try that. Ha, ha.
Have a good go. And we are doing seri-
ous things."”

Yes, they were doing serious things,
just plunging us ahead into a $3.5 tril-
lion debt. That debt was not created by
Ronald Reagan or George Bush. They
do not get a single vote, and they never
did. They get to veto. We get to over-
ride. We get to sustain.

Everything done fiscally in the Unit-
ed States has been done and initiated
at the House of Representatives, which
seems to have been controlled by
Democrats longer than the mind of
man.

That is how this happens. Kill the
President’s budget. Whoop it up over
there so you can be popular with every
clinging, clawing interest group; ship it
over here, and hope the poor Demo-
crats and Republicans in this body will
grapple with it some way to make
sense of it—which we usually do, and
usually in a bipartisan way. That is
what is happening in America.

Let no one wonder what this is. It is
not complex. It is not complex at all.

S0 maybe we can get away from
hearing about Reaganomics, that old
tired saw, and “what is this President
doing for America?”

I will tell you what he is doing for
America, He proposed a Clean Air Act
that had a chance of passing, for the
first time in decades, thanks to good
Democrats and Republicans. We did an
Americans with Disabilities Act. We
had not done that before, and 41 mil-
lion people now have access to public
and private facilities they never had
before.

We did a child care bill, which had
not been addressed in this country, and
we did that. We have deone a lot, domes-
tically, in the United States. It just
happens it does not happen to match
the domestic agenda of liberal Demo-
crats.
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I know that is a curious thing, a
hard, harsh thing to say. But neverthe-
less, this President is fully aware of
what has to be done domestically in
this country, and more importantly, he
has done it. And this Dole substitute is
a classic example of how to do it, Let
us do something realistic; stay with
the same tier system; stay with the
same definition of unemployed; pay for
it and use the pooled resources to do
that.

I know the frustration level is obvi-
ously at flood tide for those on the
other side of the aisle, especially with
regard to running for President. It is
nearly the end of September, and we
have not yet had the race.

In previous years, we have had not
only the race, but the jockeys have
been up and their silks have been on,
and the infield prepared, and we have
been galloping for months prior to this
time. That was in previcus years.

It is tough to get people to run
against an honest, decent, direct, frank
U.8. President, with a spouse that is
surely one of the greatest role models
of the United States. That must be
tough for them. I understand that frus-
tration level. It must be a burning,
tough time.

But that is no reason to use this
issue to somehow say that this Presi-
dent is mean-spirited and will not pro-
vide something for the American work-
er, or to say that because George Bush
does not like some of the proposals
with regard to the so-called civil rights
legislation, he is somehow racist; or to
say that George Bush, in discussing re-
cent issues regarding Israel in quite an
honest fashion and for those of us who
have strongly supported Israel through
the years to be faced with the un-
founded allegation that he is somehow
anti-Semitic, These things trouble the
American people.

I have been sit.ting in the Clarence
Thomas nomination’ hearings. I have
been there for days. It is a tedious
process in some ways hecause often-
times the extremists on both sides of
every issue control the national dlalog,
and the people who suffer are the citi-
zens, the middie people, the middle
thinkers, the moderate thinkers.

Our respective leaders have presented
us with the upcoming agenda. I think
it is falr. The majority leader, GEORGE
MITCHELL, and our party leader, BOB
DoLE, work well together in this body.
And that is to our benefit. They pre-
sented an agenda which has some of
the things we very much want.

I think several Members of our party
said we are not going to stay here just
to do the other party’s agenda, and see
how many embarrassing votes we can
be faced with. That is not what are
here for, and we will not be part of
that. And I do not think that is to be
foisted off on us, and we will be watch-
ing carefully if it is.

But what is wrong with helping put
the world order together? What is
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wrong with seeing peace come to partg
of the world that we never dreamed in
our lifetimes could occur?

What is wrong with helping the worlg
got settled down? I think the finegt
thing a government can give to its peo-
ple, of all things, is peace, and this ad.
ministration has worked on that in the
most dazzling and brilliant fashion. It
is finally coming to fruition around the
world. Once we get that settled down
and do what part we can without
breaking our own bank, and we are not
about to do that, then we, indeed, will
have the domestic resources to go for-
ward. What we do not have is the abil-
ity to just watch a bill pass with no
ability to fund it and just add it to the
$3.5 trillion indebtedness we have right
now.

So perhaps we can g0 forward. I look
forward to certainly working with the
leadership on both sides of the aisle to
meet that agenda. I pledge to do that,
But hopefully we can stay away from
the ancient litany of Reaganomics,
Most of the figures we get that point
the negative picture of the Reagan
Administation start in 1979. He was not
even here. I do now know how you can
blame anything that happened with re-
gard to this fiscal decline on something
that happened when he was not even in
office. But to blame it on a President
who does not even get a vote is the
height of absurdity, and the American
people, I think, have that pretty well
figured out.

The little bit of fiscal discipline can
atart to take place down there. When it
does, the American people will be the
beneficiaries. We will do a bill. It will
not be a political ploy. It will not be a
glmmick. It will not be wired to see
that it goes off under the Republicans’
chair. If we spent all of the time figur-
ing out how to do legislation for the
good of the American people instead of
watching staff figure out how to diddle
the other side or lay the snares, or do
this little trick, or put this little para-
graph, or slip in this little slider, we
could get the Nation’s business done.

I commend our colleagues who are
working on that program to see what
we can do to make the system work,
and we have a bipartisan group work-
ing on that. I commend them, and I
will dedicate some of my energies t0
that. With that, I yield the floor.

ORDER OF PROCEDURE

Mr. RIEGLE. Mr. President, I ask
unanimous consent that at the conclu-
sion of the remarks by our distin-
guished colleagues, Senator SPECTEB
and the Republican leader, the Senate
stand in recess as under the order.

The PRESIDING OFFICER. Without
objection, it 1s 86 ordered.

The Senator from Pennsylvania 18
recognized.

Mrg. SPECTER. I thank the Chall
Mr. President, I have just come from
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the hearings on the nomination of
Judge Clarence Thomas for the Su-
preme Court of the United States,
which concluded about 10 minutes ago.
As it is my custom, I have withheld
taking a position on the nomination
until the hearings have been concluded.
I have been asked, as is the practice for
ingquires to be made of Judiciary Com-
mittee Senators, what my position
would be, and I have declined to com-
ment because I think it is important
not to make such a determination
until all of the witnesses have had an
opportunity to testifly because, as a
matter of basi¢ courtesy, if a mind is
made up and a position is announced, it
is difficult to respectfully address wit-
nesses.

But the hearing is now completed.
Rather than awalt an opportunity to
have a polished, perhaps written state-
ment, I think it is most appropriate to
state my position, which I am about to
do,

I support Judge Thomas for con-
firmation because he is intellectually,
educationally, and professionally
qualified. He will bring an important
element of diversity to the Court. His
previously stated opposition to follow-
ing congressional intent is insufficient,
in my judgment, to deny him confirma-
tion.

The proceedings as to Judge Thomas
have been highly charged and highly
contested. Earlier today, going into the
afternoon, there was a very distin-
guished panel speaking in opposition to
Judge Thomas. In the course of that
particular exchange, Ms. Eleanor
8meal raised a contention as to proc-
es8, quoted Newsweek magazine as call-
ing the Judiciary Committee proceed-
ing a charade, and asked our commit-
tee to reject Judge Thomas because of
his refusal to accord appropriate rights
to women and minorities.

In my opinion, Mr. President, our
procedure in the Judiciary Committee
and in the Senate could be improved,
but I believe that we have made signifi-
¢ant advances in terms of inquiring
into the background and philosophical
approach of a prospective Supreme
giourt Justice and in eliciting informa-

on.

Since this country was founded in
1787, no nominee even appeared before
the Judiclary Committee until Prof.
Felix Frankfurter did so in the late
1930°s. It is said that nominee William
0. Douglas was waiting outside the Ju-
diciary Committee to see if they had
any questions, and there were no ques-
Hons. In the early 1960°s when Justice
White was before the Judiciary Com-
Mmittee, it is said that only eight ques-
tons were asked of him.

I know that in the almost 1I years
that I have been in the Senate and the
5aVen nominating procedures that I
have been a party to, I was grossly dis-
fatisfied with the nomination of Jus-
tice Scalia because he answered no sub-
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stantive questions at all. Following
that proceeding, Senator DECONCINI
and I were in the process of preparing
a resolution to call for a Senate defini-
tion on what a nominee should answer.
Before that work could be completed,
we had the confirmation hearings for
Judge Bork. At that hearing, a pattern
was established requiring that the
nominee answer fairly specific and ex-
tensive questions into his judicial phi-
losophy.

So that I believe we have come a sub-
stantial way, but I do believe that we
have a way to go yet. I personally be-
lieve that it is vastly preferable for Ju-
diciary Committee, members not to
take positions until the hearings are
over, and that the better practice is for
all Senators to await the floor debate.
But in our body, the decision on how
each Senator responds is a matter for
each individual Senator’s judgment. Of
course I respect that.

Mr. President, a further problem,
however, is that some Supreme Court
nominees answer only as many ques-
tions as they have to in order to win
confirmation.

When we had the confirmation hear-
ing of Chief Justice Rehnquist in 1988,
I pressed him on the issue of taking
away the jurisdiction of the Supreme
Court in constitutional cases and Chiel
Justice Rehnquist responded that he
thought that was an inappropriate
question to answer because the issue
might come before the Supreme Court
of the United States.

Overnight, I found a fascinating arti-
cle written by William H. Rehnquist
when he was a practicing lawyer in 1958
and which appeared in the Harvard
Law Record. Then lawyer Rehnquist
chastised the Senate for asking insuffi-
cient questions of Justice Whittaker,
whose nomination hearings had con-
cluded shortly before he wrote the arti-
cle. And lawyer Rehnquist said that
the Senate had a duty to inquire on
questions of equal protection of the law
and due process of law.

When I reminded Chief Justice
Rehniqust at his confirmation hearings
of what he had written many years be-
fore, Chief Justice Rehnquist said he
thought lawyer Rehnquist was wrong
but then proceeded to answer ques-
tions, to at least a limited extent, say-
ing that he believed the Congress did
not have the authority to take the ju-
riadiction of the Court on first amend-
ment issues. But he would not answer
the question as to whether jurisdiction
could be taken from the Supreme Court
on fourth amendment or fifth amend-
ment questions, and also declined to
answer why he felt there was a distine-
tion between the two.

But we have seen the process evolve,
Mr. President, so that Judege Bork an-
swered extensive questions, as did Jus-
tice Kennedy and Justice Souter.
Judge Thomas, too answered a great
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many questions, although he declined
to answer some questions.

Judge Thomas answered questions in
some detail on the establishment
clause of the first amendment, saying
that he thought there should be a wall
of separation between church and
State, an idea first advanced by Thom-
as Jefferson and a very important doo-
trine,

He answered questions on the free ex-
ercise clause relating to the case of
Smith versus Oregon where there was a
new lower standard imposed by the
Court, below the strict scrutiny stand-
ard traditionally used for analyzing
governmental intrusions on the free ex-
ercise of religlon. Judge Thomas said
that he agreed with the dissent by Jus-
tice Q’Connor, preferring the strict
scrutiny test, which is, I think, a fair
reading of his testimony, although I do
not have it before me.

He answered falrly detailed questions
on stare decisis, stating that he
thought the dissenting opinion of Mr.
Justice Marshall was the preferable
one in Payne versus Tennessee.

He responded to a question on the
death penalty. Many may not like to
answer, but he responded to the ques-
tion.

On the issue of privacy, he com-
mented that he supported marital pri-
vacy and a single person’s privacy as
found in the Eisenstadt versus Baird
case., He also stated that he agreed
with the wvalidity of the three-part
equal protection clause test for dis-
crimination claims.

Many questions he did not answer. He
would not answer regarding Bower ver-
sus Hardwick and privacy rights for
gays and lesbians. He would not re-
spond to the Rust versus Sullivan case,
and he would not talk about the valid-
ity of victims’ impact statements in
the sentencing phase of death penalty
cases, And most specifically, he would
not respond to a question on whether
he would overrule Roe versus Wade.
That question, of course, is the most
divisive issue, the most divisive ques-
tion to face this country since slavery.

It is my judgment, Mr. President—
and Senators differ on this—that it is
not appropriate to compel or press
nominee to answer any question. My
view is that the Senate ought to com-
pel an answer to that question because
the case ought to be decided in a spe-
cific factual context where there are
briefs, arguments, and deliberation
among the Juatices, and then a final
decision is made in the context of a
specific case.

There have been a number of wit-
nesses who appeared before the Judici-
ary Committee, and I would again refer
to the testimony of Ms, Eleanor Smeal,
who was very powerful witness, as was
Ms. Molly Yard, and many others who
appeared on both sides,

The hearing was really filled with a
lot of emotion, with flve African-Amer-
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ican Congresemen appearing yesterday
and denouncing Judge Thomas as not
upholding civil rights and for his views
on affirmative action; and others ap-
peared from the African-American
community speaking very forcefully on
his behalf.

I asked Ms. Smeal directly the ques-
tion about whether she thought Judge
Thomas should state whether or not he
would have voted with the majority or
the minority on Roe versus Wade, look-
ing to a direct response on that ques-
tion. And Ms. Smeal responded that
she thought he should.

Such critics argue that Judge Thom-
a8 really ought to state that he would
uphold Roe versus Wade, which I think
is unrealistic for a nominee to be
pressed to that position, just as I think
it is unrealistic to expect the President
to appoint someone who is committed
to uphold Roe versus Wade in light of
what the President’s position has been
on that issue,

The President has submitted Justice
Souter, who did not state a position,
and notwithstanding Judge Souter’s
vote in Rust versus Sullivan, at least
in the mind of this lawyer/Senator, I do
not think Justice Souter has foreclosed
himself on Roe versus Wade. Judge
Thomas was explicit in describing his
conversations with President Bush, and
they did not include any discussion
about how Judge Thomas stood on any
issue.

Mr. President, I am concerned about
the Supreme Court being a super legis-
lature and the Supreme Court exercis-
ing a policy judgment. I expressed deep
concern about that question to Judge
Thomas in terms of where the Court
has gone, and specifically on his own
position based on his own writings.

In my view—and I think this is a
unanimous view on the Judiciary Com-
mittee, certainly one articulated very
strongly by Senator THURMOND—the
Court is supposed to interpret law, not
to make law. And yet we have seen—
and I only cite two cases because I note
my distinguished colleague from New
York and my distinguished colleague
from Colorado have come to the floor—
that in the case of Griggs, the Supreme
Court made law. We had a decision by
a unanimous Supreme Court in 1971
written by Chief Justice Burger, a con-
servative judge, stating a position re-
garding the burden of proof in cases in-
volving title VII of the Civil Rights Act
of 1964, Eighteen years later, in Wards
Cove, the Supreme Court made new
law; a new law was made by four U.S.
Supreme Court Justices who placed
their hands on the Bible during the
course of the past 10 years and swore
not to make law but only to interpret
law,

Similarly, in the case of Rust versus
Sullivan, there was a provision in a
1970 law prohibiting abortion as a
means of family planning in federally
funded clinics. Then a regulation was
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issued by the Secretary of Health and
Human Services saying that counseling
regarding abortion was permissible.
That stood for 17 years until 1987 and a
new regulation was issued. That regu-
lation prohibited a doctor from even
informing his patient or from speaking
to his patient or from responding to a
gquestion from his patient on the sub-
ject of abortion. The Supreme Court
upheld that in Rust versus Sullivan,
assigning a number of reasons but one
of them was a change in public atti-
tude.

On questions of that sort, Mr. Presi-
dent, I bhelieve that it is established
doctrine that it is the intent of Con-
gress at the time the law i3 passed, and
that intent is then amplified by the
regulation. And when the Congress al-
lows that regulation to stand for 17
years, it seems to this lawyer/Senator
that there is a strong presumption,
really a conclusive presumption at that
point, that that is congressional in-
tent.

The concern that I expressed in the
hearings and repeat here today is that
we have a revisionist Court. We do not
have a Court which is only a conserv-
ative Court. The conservative Court ex-
pressed itself in Griggs unanimously
with a conservative Chief Justice,
Chief Justice Burger. The conservative
Court expressed itself in a school case
of Swann versus School District, again
a unanimous Court opinion written by
Justice Burger, agaln an opinion which
has been taken issue with by those on
the far right who really seek to revise
what the Court has done, not to move
to a conservative position, but a revi-
sionist Court, which I think is a major
concern because what we really have in
that context is the Court making new
law,

New laws are the province of the Con-
gress of the United States. We may
come to a point, Mr. President, where
the Senate will have to assert its role
as a full partner in the process of se-
lecting Supreme Court Justices.

(Mr. RIEGLE assumed the chair.)

Mr. SPECTER. It is fascinating to
note that when the Constitution was
adopted the early draft of the Constitu-
tion in the Constitutional Convention
gave to the Benate the sole authority
to pick Supreme Court Justices. If we
are going to be looking at Supreme
court Justice nonimees whom you vote
for very much like you vote for Sen-
ators, and when Senators run for elec-
tion we state our position on all the is-
sues, it may be that the nominees will
have to or should have to—we may
move to a point where they will be
pressed very hard if they are to be con-
firmed to answer these public policy
questions, if they insist on making
public policy.

In the context of Judge Thomas® own
background, this was a matter of major
concern for this Senator. I questioned
Judge Thomas extensively on this
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point because he had written exten-
sively observing that in his view Con.
gress was not a deliberative body, Con-
gress did not exercise wisdom, Congress
was collectively irresponsible, and Con-
gress looked out for the interests of the
individuals as opposed to the genera]
good.

I respect Judge Thomas' views on
that subject. But when it comes to
what Congress has stated as a matter
of congressional intent in the detep-
mination of public policy, that binds
the Court when it is a nonconstity-
tional issue.

In one of Judge Thomas’ writings be-
fore he went onto the bench he had
commented about the case of Johnson
versus Santa Clara Transportation Co.
that he hoped that Justice Scalia’s dis-
sent would provide the basis for a fu-
ture majority position.

In another speech, although not en-
dorsing the broad context, he had stat-
ed that a quick fix would be to appoint
more Supreme Court Justices. That ob-
viously raises the question in my mind
which I asked Judge Thomas about as
to whether he would go to the Court
with an ideology to obtain the soclal
policy that he desired in light of the
Supreme Court decision in Johnson
versus Santa Clara County.

He did not like the Supreme Court
decision in Local 28 versus EEQCC, Unit-
ed Steelworkers versus Weber and
Fullilone versus Klutznick. He ac-
knowledged expressly that Congress
had the authority to change those Su-
preme Court decisions interpreting the
Civil Rights Act, but recognized that
the fact that Congress had not over-
turned those cases was strong evidence
that those cases expressed Congress's
intent. These cases were clearly a mat-
ter of statutory construction, not of
constitutional dimension. 1 asked
Judge Thomas head on if he would have
an agenda on the bench to overrule
congressional intent, and he was very
emphatic in his writings, these philo-
sophical musings, that he would not
follow congressional intent.

That is always a difficult matter, Mr.
President, as we take a look at what he
had written before. It is my judgment
that it is insufficient to deny Judge
Thomas confirmation in the face of the
other qualities which he brings to the
bench.

Professor Drew Days, of Yale Law
School, who appeared and testified
against Judge Thomas, was asked b¥
me whether he thought Judge Thomas
was intellsctually and educationally
capable of handling the very onerous
responsibilities of a Supreme Court
Justice. Although Professor Days ob-
jected to Judge Thomas on philosophi-
cal grounds, Professor Days conceded
that Judge Thomas had the intellec-
tual and sducational capability to be
on the Court. .

There was impressive testimony
given by Dean Calabresi also of the
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Yale Law School, who was on the fac-
uity when Judge Thomas was at Yale,
and commented about Judge Thomas’
qualifications. Indeed, Dean Calabresi
gaid that he thought Judge Thomas
merited a “well qualified” designation
from the American Bar Association,
which only gave Judge Thomas a
“qualified,”” but Dean Calabresi said
that Judge Thomas merited a “well
qualified” as much as any of the other
recent nominees who received that
classification by the American Bar As-
sociation.

There was impressive testimony
given by former chief Judge John Gib-
bong of the third circuit, a man whom
I have known for many years, who is on
the third circuit for 20 years. He knew
Judge Thomas very well, having served
on the board of Holy Cross with Judge
Thomas for many, many years. Judge
Gibbons had read all of Judge Thomas’s
opinions, and expressed the view that
Judge Thomas was intellectually well
qualified for the Supreme Court of the
United States.

My own reading of Judge Thomas’
opinions led me to believe that he is a
solid judicial crafteman. When it comes
to the question of Judge Thomas’ phi-
losophy and Judge Thomas' approach,
reasonable men can differ on a number
of the positions which he articulated. I
thought his nomination process impor-
tant to provide a national debate on
the subject of affirmative action. Re-
grettably the proceedings did not real-
lt{move in much depth in that direc-

on.

Most really move in much depth in
that direction.

Most of our time was consumed on
the question of natural law. Judge
Thomas was criticized for retreating on
the position of natural law.

But if you take a look at all of Judge
Thomas® writings, and all of his speech-
€8, natural law contained a very small
fraction of his attention. Most of what
he had to say about natural law looked
ab it a8 a basis for the equality of man,
for ridding the African-Americans of
slavery, and as a more appropriate
basig for the desegregation case, Brown
versus Board of Education.

Mr, President, a very key factor in
My own analysis of Judge Thomas is
the importance of diversity on the Su-
breme Court of the United States. I be-
lieve that those who seek to pigeonhole
Judge Thomas at this time as an ex-
treme congervative or in any particular
direction are likely to be surprised.
While he did testify in response to my
Question that he favored the death pen-
alty, he also exhibited real balance I
think and real sensitivity on the issue
2: t;?l"lmin.a.l rights and minority inter-

At one point in the proceeding there
Wag very poignant testimony on his
Part where he said that as he looks out

& window from his own office in the
court of appeals he sees the police vans
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bringing up African-American defend-
ants, and he looks down and comments
that “There, but for the grace of God,
would go Judge Thomas.”

In a case involving a young Hispanic
man named Jose Lopez on the court of
appeals, Judge Thomas joined in an
opinion, which he did not write but
joined, which allowed criminal courts
to look into the background of the
criminal defendant when sentencing
even though the Uniform Sentencing
Guidelines prohibited considering so-
cioeconomic circumstances. So that
when a test came on applying a broad-
er, perhaps even liberal, if you will, in-
terpretation of the guidelines, Judge
Thomas was willing to go the extra
mile in giving this young Hispanic an
opportunity to mitigate or have a less-
er sentence, even though the statute
prohibited consideration of socio-
economic circumstances.

Mr. President, I also think that
Judge Thomas has the potential to
serve as a very important role model
for African-Americans and other mi-
norities in this country. I have not
gone into his background in Pin Point,
GA, under the extraordinary cir-
cumstances of the discrimination, seg-
regation, in which he lived, but Judge
Thomas has a background which will
bring a very, very unique perspective
and a very, very different point of view
to the Supreme Court of the United
States,

One other point, Mr. President, is the
potential for Judge Thomas to gain a
following in articulating a different
point of view from many of those who
speak out in the African-American
community today—one opposed to af-
firmative action which he says is
harmful to the person who is the bene-
ficiary because it paints a picture of in-
adequacy.

It 18 harmful to the individual who is
replaced by someone with a lower test
gcore, and it promotes racial divisive-
ness. My own questioning of Judge
Thomas has led, to me, a somewhat dif-
ferent view of affirmative action. But I
believe that his view is well within the
realm of reasonableness. He articulates
a position which I think is entitled to
a hearing in America today, to let &
more expansive view of affirmative ac-
tion come to grips with what Clarence
Thomas has to say on affirmative ac-
tion, to let that idea percolate in the
marketplace of free ideas.

As a final point, I have not stated a
position on Judge Thomas based on
any political consideration, but I think
that there is an underlying current—
and we talked about it a little bit in
the hearings—of the Democratic hier-
archy being opposed to Judge Thomas,
and the traditional African-American
leadership being opposed t0 him be-
cause he points out a different perspec-

ive.
¢ I know that in Pennsylvania, in
Philadelphia, we have a one-party sys-
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tem and have had for more than 40
years. And the possibility of having a
role model or a conservative Repub-
lican who shows great success in ¢climb-
ing the ladder of success is something
that is worthwhile in our society—not
a reason t¢ nominate a man, not a rea-
son to confirm a man, but a byproduct
worth noting.

In essence, Mr. President, I support
Judge Thomas, because he has a very
high level of intellect. Anybody who
doubted that should have sat through
the hearings. He dealt with 8, 10 tough
lines of questioning by the Judiciary
Committee members who went into
very substantial detail, and his re-
spongses were at a high intellectual
level.

His educational background from
Yale i3 excellent. Yale did very well at
the hearings this week. We had a lot of
talk about the Yale Law School. Tak-
ing a look at his work on the Court of
Appeals, he has done a very solid job
there as well. I believe he will bring a
measure of diversity with his African-
American roots, which the Supreme
Court across the green sorely needs to
give a different picture to America.

Judge Calabresi testified about the
projection of growth and the projection
of development and, in my view, Judge
Thomas hag that potential, and I be-
lHeve he is worthy of confirmation, and
I intend to vote in favor of his con-
firmation.

I yield the fioor.

Mr. BROWN. Mr. President, I ask
unanimous consent to address the Sen-
ate as in morning business.

The PRESIDING OFFICER. Without
objection, it is 50 ordered.

SENATOR BROWN'S SERVICE ON
THE JUDICIARY COMMITTEE
WITH SENATOR SPECTER

Mr. BROWN, Mr. President, I rise to
give tribute to the distinguished Sen-
ator from Pennsylvania. I had the
pleasure of serving with him these past
2 weeks in the Judiciary Committee,
during which time Judge Thomas’
nomination was considered. Of the
members of that committee, I must
say, I was most impressed with Senator
SPECTER~his thoughtfulness, ingenu-
ity, perseverance and tenacity, and
most of all, an unbiased quest for the
truth; I was impressed by this Member
greatly.

The simple fact was, if it was a tough
question to be considered, Senator
SPECTER often offered it. He probed
witnesses, and I am convinced the pro-
ceedings benefited greatly by his great
intellect, and by his quest to bring out
the facts.

As one who I8 serving their first term
on the Senate Judiciary Committee, I
found sitting next to the distinguished
Senator from Pennsylvania a great ex-
perience, and I think his probing mind
brought a great deal of benefit not only
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migrant who is now an American citi-
zen.

He lost his job, and he was threat-
ened with the loss of his home. He told
me *“My American dream is turning
into a nightmare.”

They should hear from Shirley
Lundgren of Lowell.

Mrs. Lundgren’s husband has lost his
job for the second time in less than 2
years,

The Lundgrens lost their health in-
surance. They fear they cannot provide
their children with necessary medical
care. They sold their family heirlooms,
cashed in their pension, and spent all
their savings in order to feed and
clothe their two daughters and main-
tain their home.

In a voice close to tears, but still
proud and strong, Shirley Lundgren
gaid to me “Senator, we need help. Tell
them in Waghington that the recession
isn’t over.”

We said in August that if the admin-
istration refused to provide these bene-
fits in August, Congress would be back
in September with a new bill.

And we have kept our word to the
American people,

We intend to do our best to see that
these benefits become available as soon
as possible, before yet, another month
of no benefits goes by.

There is one serious omiseion that is
of concern to me and to many of my
colleagues, and that is that the ex-
tended benefits provided under the bill
in its present form would not be avall-
able to unemployed railroad workers.

It was not the intention of the spon-
gors to exclude railroad workers. How-
ever, hecause those workere are cov-
ered under a separate railroad unem-
ployment insurance program, I am ad-
viged that an amendment to the Rail-
road Unemployment Insurance Act
may be necessary to enable those
workers t0 receive extended heneflits.

I hope to see that omission corrected
in the bill that we send to the Presi-
dent’s desk.

The administration says that provid-
ing unemployment compensation on an
emergency basis would violate the
Budget Act. But if helping the unem-
ployed i8 not an emergency, then what
is?

When Congress authorized the budget
agreement last year, we specifically in-
cluded provisions to permit emergency
spending in an economic downturn,

It is exactly this type of situation
that we had in mind.

The budget agreement was intended
to provide flexibility in dealing with
economic problems, not as a device for
the administration to deny help to
working families enduring hard times
because the economy has gone bad,

Let us be clear about what is busting
the budget.

It is the Reagan-Bush borrow and
squander policies that provided huge
tax cuts for the weaithiest 1 percent of
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Americans, while raising taxes on the
middle class.

As a recent report by Citizens for Tax
Justice points out, the total cost of the
tax breaks given to the wealthiest 1
percent over the last decade is $164 bil-
lion.

That is $164 billion in increased gov-
ernment borrowing to pay for these tax
breaks.

Compare that $164 billion to the ap-
proximately $5.5 billion that these ex-
tended unemployment benefits will
cost. If these tax breaks had not been
given to the wealthiest 1 percent of the
population, we could pay for these ben-
eflts 30 times over,

In the face of this record, what alter-
natives do our Republican colleagues
offer? One bill would only provide 10
weeks maximum benefits, while the
majority of States would only get 6
weeks. This is clearly inadequate.

The other Republican proposal ex-
tends more tax breaks to the wealthy
through & capital gains tax cut, justi-
fied with the same o0ld discredited
supplyside arguments that oreated the
gaping deficits we now face.

This type of tax glveaway to the
wealthy i8 one of the main reasons that
jobs and income have stalled for most
Americans. Now, when we try to ease
the pain by providing emergency unem-
ployment benefite for hard-working
Americans, the administration turns
thumbs down.

Unemployment benefits alone will
not reverse the economic decline of the
United States, but they are a good
place to draw the line. Congress must
gAY “‘no more” to the continued admin-
istration policy of rewarding the
wealthy, while taxing the middle class
and refusing to provide help to working
families most in need.

The bill that we have introduced is
an important first step in sending that
message, and I urge the Senate to pass
it.

The ACTING PRESIDENT pro tem-
pore. The time of the Senator from
Massacohusetts has been charged
against the time of the Senator from
Texas [Mr. BENTSEN].

The Senator from Iowa.

Mr. GRASSLEY. Mr. President, as
Senator KENNEDY requested, I also ask
unanimous consent to speak as if in
morning business for a period of 5 min-
utes.

The ACTING PRESIDENT pro tem-
pore. The Senator from Iowa is recog-
nized for 5 minutes.

Mr. GRASSLEY. I thank the Chair,

(The remarks of Mr. GRASSLEY per-
taining to the introduction of S. 1742
are located in today’s RECORD under
“Statements on Introduced Bills and
Joint Resolutions.’)

Mr. GRASSLEY. Mr. President, I
suggest the absence of a quorum.

The ACTING PRESIDENT pro tem-
pore. The absence of a quorum having
been suggested, the clerk will call the
roll.
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The legislative clerk proceeded to
call the roll.

Mrs. KASSEBAUM, Mr. President, I
ask unanimous consent the order for
the quorum call be rescinded.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is s0 or-
dered.

NOMINATION OF JUDGE CLARENCE
THOMAS

Mrs. KASSEBAUM. Mr, President,
over the past 2 weeks, the Judiciary
Committee has been engaged in hear-
ings on the nomination of Judge Clar-
ence Thomas as an Agsociate Justice of
the Supreme Court. Like most of my
colleagues. I have not been directly in-
volved in these hearings, but I have fol-
lowed them closely.

I was particularly interested, Mr.
President, in Judge Thomas’ 5 days of
testimony before the committee. While
I had met with the judge before the
hearings began and found him to be an
impressive person, I believe the hear-
ings and Judge Thomas’ response to
the questions raised during the hear-
ings have been important to all of us in
considering this nomination.

Having met with Judee Thomas and
having listened t0 his testimony, I be-
lieve he is genuinely a fair-minded per-
son with the integrity and independ-
ence necessary to serve on the Supreme
Court. I believe his word that he would
bring no preestablished agenda to the
Court but will judge each case on its
merite according to the law.

Another factor in my own thinking is
Judge Thomas’ life story. While much
has been made of this, perhaps too
much, I do not discount the fact that
Judge Thomas has experienced poverty
and racism firsthand. Being poor and
black does not automatioally qualify
Judge Thomas or anyone else to be a
Supreme Court Justice. But, I do be-
lieve that those experiences must have
played a role in shaping both a con-
science and a consciousness that will
force Judge Thomas to wrestle seri-
ously and honestly with the issues that
come hefore the Court.

Mr. President, I will vote to confirm
Judge Thomas a3 an Associate Justice
of the Supreme Court. I believe he iz a
man of intelligence, integrity, and
oharacter. I also believe, and I think
the hearings have demonstrated, that
he has what is called judicial tempera-
ment, and that, I belleve, Mr, Presi-
dent, is a very important qualification,

Mr. President, I yield the floor and
suggest the absence of a quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. BENTSEN. Mr, President, I ask
unanimous c¢onsent that the order for
the quoram call be rescinded.

The PRESIDING OFFICER (Mr.
WELLSTONE). Without objection, it is s0
ordered.
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telling the American people. It is very
complex, as the issues involved are
very complex. Ultimately, the issue of
reform must involve an understanding
of what the American people want from
their health care delivery system, how
much of it they think cought to be
brought under the control of the Fed-
eral Government, and how much the
American people are willing to pay in
additional taxes. I submit that these
izsues are being glossed over by many
who are introducing health reform pro-
posals.

I think it 18 time we took a deep
breath as a country and stepped back
to take a look at what the most criti-
cal isgues to be decided are, what the
tradeoffs for various alternatives are,
what our priorities are, and bhegin to
develop & jointly held agenda for re-
form.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll,

Mr. GORTON. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, 1t 18 s0 ordered.

Mr. GORTON. Mr. President, I ask
unanimous consent that I be permitted
to proceed for roughly 5 minutes as in
morning business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

WHAT EMERGED WAS A MAN OF
COMPASSION

Mr. GORTON. Mr. President, when
one reads about Clarence Thomas, one
cannot help but be struck by the enor-
mous ohallenges he has faced and the
magnitude of his achlevements. Judge
Thomas has lived a remarkable odys-
sey. Born black and poor in a time and
Place of repressive racial segregation,
overt discrimination and limited op-
portunities, Judge Thomas has sur-
mounted barriers one after another to
stand today on the threshold of a seat
on the U.S, Supreme Court,

I am deeply impressed by his guiding
personal philosophy of self-help, a phi-
losophy he has lived, a philosophy that
has brought Judge Thomas to this pin-
nacle. His nomination is the culmina-
tion of an extraordinary career of hard
work, dedication, wise mentors, and
luck which seemed to improve the
harder he worked.

In fact, it 18 precisely these accom-
plishments and this philosophy that
have alarmed some of his harshest crit-
ics. Some groups and individuals op-
posed Judge Thomas’ nomination be-
fore even reviewing his record or grant-
ing a fair hearing. He was condemned
for being different, for failing to hew to
the road blazed by the mainstream of
the civil rights establishment.
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Thelr protestations were both pre-
mature and misdirected. The Thomas
writings and speeches they damned
were those of a thoughtful advocate re-
fining his gulding philosophy, one that
matured and evolved over the years. At
the same time, however, Judge Thomas
would have been subject to even great-
er criticism by those same critics had
he lacked strong convictions in his ca-
pacities as policymaker.

No Supreme Court confirmation
should be based upon a nominee’s views
on any particular issue. If approved,
Justice Thomas may sit on the Court
for three or more decades. It would he
shortsighted to gauge his fitness based
on & guess as to0 how he might vote on
any single current issue—even if such a
guess later may prove to have heen
well-founded.

It 18, of course, just that kind of sin-
gle-interest litmus test that has dimin-
ished the value of Supreme Court con-
firmation hearings. Knowing that a
precise answer to a single question
may ¢ost a nominee any chance of con-
firmation, it iz hardly surprising that
all such questions are ducked. In fact,
a nominee willing to engage in such an
exchange probably should be rejected
on the ground that he or she lacks the
good judgment necessary to he on the
Supreme Court.

When a majority of the Senate Judi-
ciary Committee rejected Robert Bork,
it condemned 1itself to a set of bland,
inconclusive hearings, like those on
David Souter or Clarence Thomas.
Judge Bork engaged committee mem-
bers in a clash of ideas. For his pains,
he was sentenced to personal humilia-
tion, the mischaracterization of his
views, and rejection. The Supreme
Court got a fine, though less distin-
guished, yeot equally oonservative jus-
tice. A valuable lesson was taught, and
a8 a result, it 18 likely that no futurs
nominee will follow Judge Bork's lead.

Even so, during & grueling days of
personal testimony and cross-examina-
tion, Judge Thomas conducted himself
with grace and composure. He pa-
tiently listened to ringing
testimonials, stinging criticisms, and a
barrage of wide-ranging questions, an-
swering some admittedly, and politely
but forcefully declining to answer oth-

ers.

To the degree that we could make
judgments of him, what emerged was a
thoughtful jurist who remembers,
learns and gains from each challenge, a
person whose background of poverty,
segregation and paternal abandonment
will yield valuable perspeotive on
many critical issues to oome before the
bench. Arthur Fletcher, the Chairman
of the U.8, Commission of Civil Rights
and a supporter of Clarence Thomas'
nomination, said, “In his heart of
hearts—Judge Thomas—Kknows how he
got where he 18.”

What emerged was an open-minded
jurist who will temper cold legal rea-
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soning with absolute fairness, compas-
sion, warmth and humlility, one who
can emphasize, rather than merely
sympathize, with many of those who
will come before the Court. At critical
junctures in his life, special people
stepped forth to act as mentors because
they saw these qualities in the young
Clarence Thomas. Because of these
qualities, Judge Thomas has engen-
dered the loyalty and faith of those
who know him best. For example, Mar-
garet Bush Wilson, the former chair-
prerson of the NAACP who regards Clar-
ence Thomas as a second son, and Doug
Mooney, a practicing attorney in Se-
attle who has been a close friend since
they worked together in the Missourl
Attorney QGeneral’s office, emphasize
the humanity of Clarence Thomas as
among his most endearing traits.

What emerged was a legal scholar
who will be true to the words and pur-
pose of the Constitution. Judge Thom-
as is a fiercely independent thinker
whose views may not be pigeonholed,
or coerced, views which will add to the
diversity of debate among the nine Jus-
tices.

Mr. President, Judge Thomas is an
excellent candidate. He has the creden-
tials and the temperament to sit on the
highest court of this land. I urge my
colleagues to vote to confirm Clarence
Thomas to be an Associate Justice of
the Supreme Court of the United
States.

The PRESIDING OFFICER. The Sen-
ator from Vermont is recognized.

Mr. LEAHY. Mr. President, I ask
unanimous congent to speak as though
in morning business.

The PRESIDING OFFICER. Without
objection, 1t 13 s8¢ ordered.

THE NOMINATION OF JUDGE
CLARENCE THOMAS

Mr. LEAHY. Mr. President, let me
follow the distinguished Senator from
Washington State who has spoken. Let
me express my views on the same sub-
ject.

The Senate’s responsibility to advise
and consent on Supreme Court nomina-
tions is one of our most solemn duties,
and each Senator has to approach it in
his or her own way., Some argue that
we should, except in the very rarest of
cases, simply confirm the President’s
nominee.

I can give a President’'s nominee the
benefit of the doubt, but I approach
each nomination to the Supreme Court
as it comes, on 1ts own terms.

The White House 18 extremely con-
fident that Judge Thomas will soon be
Justice Thomas. Some will argue then,
that a single Senator’s vote really does
not make any difference. On a lifetime
appointment of this importance, the
vote of every Senator counts. My vote
on this nomination is but 1 of 100. It
may not affect the final outcome, but
my oath to uphold the Constitution,
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including its advice and consent provi-
sion, requires that I cast it conscien-
tiously.

I do not consent to the nomination of
Judge Clarence Thomas as an Associ-
ate Justice of the Supreme Court of the
United States.

Judge Thomas has overcome what for
many have been insurmountable obsta-
cles with admirable ¢courage and deter-
mination. However, this triumph alone
cannot propel him to a seat on the U.S.
Supreme Court,

A Supreme Court Justice must pos-
gess, above all, a deep and profound vi-
sion of the Constitution and the role
that document plays in the oomplex
intertwining of American society. A
nominee must possess that vision and
must bring it to bear on cases argued
on the same day he or she ascends to
the highest court in the land,

Last year, at the hearing held to con-
glder his nomination to the D.C. Cir-
cuit, Judge Thomas said that he was
“not * * * gomeone who has had the op-
portunity or the time to formulate an
individual, well thought-out constitu-
tional philosophy.” After 5 days of tes-
timony during the Judloiary Commit-
tee’s fair and thorough hearings, Judge
Thomas' judicial philosophy remains
unformed or at best obscure.

To perform my constitutionally re-
quired responsibility of consent, I must
be sure in my own mind that the nomi-
nee’s vision does not threaten or under-
mine the Consetitution and the Bill of
Rights. Although during Judge Thom-
as’ brief tenure on the Court of Appeals
he has heen thoughtiful and moderate,
his deoisions have not dealt with the
pivotal constitutional issues that are
the routine fare of the Supremse Court.

I tried during the hearings to assess
Judge Thomas’ constitutional vieion,
but Judge Thomas refused to answer
questions and repeatedly disavowed the
passionate statements of his earlier
speeches and writings. As a result, no
one knows what Judge Thomas’ c¢on-
stitutional vision is.

After reviewing Judge Thomas' past
record and listening to his testimony I
am left with far too many doubts to
congent to his nomination. I have
doubts about his legal ability, which,
at this early stage In his career, is
largely untested, and I have doubts
about how Judge Thomas views the
fundamental right to privacy, includ-
ing a woman'’s right to choose. Nothing
in these hearings was more astonishing
than his statement to me that he has
never discussed Roe versus Wade, the
most controversial Supreme Court case
of the last gquarter-century.

In the face of these doubts, the fact
that Clarence Thomas is a fine person
with a good sense of humor who pulled
himself up by his bootstraps and suc-
ceeded 1in a hostile world 18 not
enough—not for elevation to the Su-
preme Court; not for a lifetime ap-
pointment which could last into the
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third decade of the next century; not to
be a final arbiter of the Constitution
and the Bill of Rights.

QUALIFICATIONS

My first concern is that nothing in
Judge Thomas’ record or testimony
suggests the level of professional dis-
tinetion or constitutional grounding
that a Supreme Court nominee ought
to have. His legal, as distinguished
from administrative, experience is lim-
ited, as is his judicial experience—a
year and a half on the Court of Appeals
with scant consideration of constitu-
tional issues, His speeches and writings
have shown little in the way of analy-
sis or scholarship.

Nor did his performance in the hear-
ing suggest that Judge Thomas has any
framework for approaching constitu-
tional issues. When, for example, Sen-
ator SPECTER asked how he would ana-
lyze whether the Constitution required
a congressional declaration of war in
circumstances like the Korean conflict,
Judge Thomas appeared unable even to
discuss the relevant constitutional
considerations.

DISAVOWALS AND REFUSALS TO ANSWER

My second concern is Judge Thomas'
disturbing flight from his record. In-
stead of taking responsibility for the
statements he made as Chairman of the
EEOC, Judge Thomas asked the com-
mittee to welgh only his statements
during the hearings in determining
who the real Judge Thomas is.

In distancing himself from past
statements, Judge Thomas took var-
ious tacks: either, first, he meant to
say something far more temperate
than his pugnacious rhetoric sug-
gested; second, he had not really read
what he was commenting on; third, he
was just trying to score a point with
his audience and did not mean what
the words seemed to say, or fourth
when he became a judge, he *‘stripped
down like a runner’’ and shed the harsh
views expressed as an executive branch
advocate. Let me give you a couple of
examples.

Although he spoke repeatedly on the
pivotal nature of natural law and said
that *‘the higher law background of the
American Constitution * * * provides
the only firm basis for a just, wise and
constitutional decision” (speech before
the Federalist Soclety, University of
Virginia School of Law, March 5, 1988).
Judge Thomas maintained at the hear-
ings that natural law should play no
role in constitutional adjudication.

Another example: although he warm-
ly praised Lewis Lehrman’s essay argu-
ing that all abortion is unconstitu-
tional (Lehman, ‘“The Declaration of
Independence and the Right to Life,”
the American Spectator, April 13, 1987),
calling 1t a “splendid example of apply-
ing natural law,” (speech before the
Heritage Foundation, June 18, 1987)
Judge Thomas maintained at the hear-
ings that this was just a throwaway
line, that he only skimmed the article
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before praising it, and that he men-
tioned it only to make his conservative
audience more receptive to civil rights.
(September 10, 1991 Tr. at 196, 97; Sep-
tember 11, 1991, Tr. at 96-97). In fact, he
said he had not even read the article
before the hearings.

Another example: Although he told
the American Bar Association that
“gconomic rights are protected as
much as any other rights,”"—ABA ad-
dress, August 11, 1987—a statement
that contradicts the Supreme Court's
post-Lochner jurisprudence, Judge
Thomas maintained at the hearings
that he onily meant that economio
rights should not be forgotten.

Another example: Although he ap-
peared to moderate his views on aifirm-
ative action at the hearings, his
writings attack virtually every Su-
preme Court case since Bakke that up-
holds racial or gender preferences, even
as a last resort.

Moreover, during the hearings, Judge
Thomas repeatedly described the com-
bative right-wing rhetoric that punc-
tuates his speeches and articles in wa-
tered-down, mild tones, For example,
although he endorsed the statement
that the United States was ‘‘careening
with frightening speed toward * * * a
statist-dictatorial system * * * '—
speech before the Cato Inatitute, April
23, 1987—and sald that ‘“‘demagogues”
are using the underclass to advance a
political agenda that resembles ‘‘the
crude totalitarianism of contemporary
soclalist states * * *’—gpeech at Cali-
fornia State University, April 25, 1988—
Judge Thomas said during the hearing
that he only meant to underscore the
importance of the individual agalnst
the State.

The statements from which Judge
Thomas distanced himself during the
hearings were not the ingenuous or
unschooled statements of hie youth.
Judge Thomas made them during the
last several years as Chairman of an
important Government agency. I think
senior executive officials speaking in
public should be held to mean what
they say.

Even assuming that we accept Judge
Thomas® cwrent disclaimers, that
would mean only that he gave too lit-
tle thought to the words he was using
or else was willing to say things he dld
not belleve to curry favor with con-
servative audiences. If the latter is
true, it raises question about how
much Judge Thomas was willing to
bend his views to curry favor with the
Senate.

My third concern is Judge Thomas’
selective refusal to answer questions. I
said in my opening statement that I
expected answers to fair gquestions.
However, Judge Thomas played 1t zafe
and declined to answer many questions
he should and could very easily have
answered.

Perhaps Judge Thomas' advisers told
him the nomination was his to lose and
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oounseled him not to answer the ques-
tions the American people truly care
about. This may have been good poli-
tics, but it did not fulfill Judge Thom-
as’' responsibility to the Nation. As I
gald when the hearing began, no nomi-
nee should be asked to discuss cases
pending before the Court. Neither
should a nominee feel free to avoid
questions about established constitu-
tional doctrine on the ground that a
cass on that subject eventually will
ocme hefore the Court,

No one could compel Judge Thomas
to answer questions. The decisions not
to tell us how he thinks—not to give us
a window into his mind—was his and
his alone. In ¢heoosing not to share his
vision of the Constitution, Judge
Thomas failed to provide what I need
as a Senator for informed consent.

Just as no one could compel Judge
Thomas to answer the Judiciary Com-
mittee’s questions, no one can compel
me to vote for a nominee who has not
satisfled his obligation to answer le-
gitimate questions.

Nor will I vote for any nominee now
pending or planned who refuses to an-
swer appropriate questions about his or
her approach to the Constitution,
which I recognize may be different
from that nominee’s perscnal philoso-
phy.

Judge Thomas’ stated rationale for
refusing to respond to questions was
that such responses would compromise
his impartiality. But Judge Thomas
was erratic in his application of this
standard. He commented on the propri-
ety of capital punishment, the use of
victims’ impact statements and the ap-
plication of stare decisis—all issues
likely to come back before the Court.
Indeed, he commented on the long-ac-
cepted Lemon versus Kurtzman test for
deciding establishment clause cases,
although that test is sure to be chal-
lenged in Lee versus Weisman, a case
pending before the Supreme Court
right now.

Yet on privacy issues, Judge Thomas
refused to do more than recite what
the Court has held. The degree to
which he would speak to legal issues
appeared to correlate more to whether
Judge Thomeas would win or lose votes
on the committee than to how his pub-
lic statements would affect his impar-
tiality or even the appearance of im-
partiality.

Judge Thomas' refusal to answer
questions was especially hard to fath-
om because it was he who opened the
door to them. He endorsed the
Lehrman article; he participated in the
White House Working Group that criti-
cized Roe, he cited Roe in an article on
the privileges or immunities clause,
and he specifically referred to abortion
in a column in the Chicagoe Defender, It
is difficult to comprehend how Judge
Thomas could have made those ref-
erences with no opinion on the under-
lying privacy issues.
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Indeed, all of the troubling questions
about this nomination-—ambiguous tes-

timony, repudiations, and nonre-
sponses—coalesce in the area of pri-
Vacy.

Clarence Thomas came to the Judicl-
ary Committee with an inconclusive,
but troubling history on privacy
rights. As I said at the outset of this
process, Judge Thomas' embrace of
Lewis Lehrman’s article, “The Dec-
laration of Independence and the Right
to Life,” was of particular concern to
me, The consequence ¢of Lehrman’s the-
sis that a fetus has an inalienable right
to life beginning at conception is that
any termination of a pregnancy at all,
even in the third day, would constitute
murder. That radical position goes far
beyond the views of even most conserv-
atives that abortion is a political issue
best left to the legislative branch.

Despite repeated questions from me
and other members of the committee,
Judge Thomas did not categorically
state that he disagreed with the
Lehrman article. Instead, he explained
that he invoked the article in his
speech to a conservative audience to
find “unifying principles in the area of
civil rights’ (September 11, 1991, Tr. at
96) and that he does “not endorse”
(September 13, 1991, Tr. at 21)
Lehrman’s conclusion.

Those responses leave me—and I
would expect the Senate—with more
questions than answers. At the time
Judge Thomas embraced the Lehrman
article, did he understand its implica-
tions? Was he not sufficiently con-
cerned about its conclusion to think
twice about calling it a aplendid exam-
ple regardless of who the audience
might be?

Judge Thomas explained another as-
pect of his record by saying that—al-
though his name appeared on the re-
port of the White House Working
Group on the Family, a report which
criticized privacy cases, Including
Roe,—he had not read the report then
or now.

In his testimony before the commit-
tee, he recognized the fundamental
right to marital privacy. But does that
fundamental right to privacy—apart
from an equal protection analysis—ex-
tend to single pecple? He was asked
that gquestion repeatedly during the
hearings and did not give a clear an-
swer.

Finally, as I told Judge Thomas dur-
ing the hearing, I had some real dif-
ficulty with his statement that he had
never discussed Roe versus Wade with
anyone, That answer had troubled me
a8 much as any answer he gave, and I
thought about it a great deal. I still
find it hard to believe that there is a
lawyer in this country who thinks
about the Constitution at all who has
not discussed Roe versus Wade. He sald
he did not. That is his anawer. That is
the record. But I find it s¢ hard to un-
derstand.
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The fundamental right to privacy is
much more than the constitutional
right of women to make very personal
decisions about reproduction. It is the
right of all of us to be free from gov-
ernment intrusion into the most basic,
private aspects of our lives. The people
of Vermont have a right to know where
a nominee to the Supreme Court stands
on the right of privacy, and I cannot
consent to a nominee who refuses to
explain his own record on that issue.

CONCLUBION

I will not allow the advice and con-
sent process to be reduced to a kabuki
theater of ritualized refusals to re-
spond. I will not acquiesce in artful
evasions and disclaimers. Unless the
nominee is willing to engage in genu-
ine dialog, the Senate cannot fulfill its
constitutional responsibility. I will not
vote for a nomlinee on the hope that he
or she has a capacity to grow and will
change for the better

Clarence Thomas is an impressive
man who has overcome great odds and
accomplished much in his life. It may
be that at some time in the future he
will be ready for a seat on the Supreme
Court. But nothing in his record or his
testimony gives me confidence that he
is ready to fulfill that soplemn respon-
gibility today.

Nor do I give any credence to those
who say that we should accept one
nominee because, if we do not, the next
one is going to be worse. We should
take each nominee, one by one, as they
come.

I would welcome the opportunity to
confirm a persen whe had overcome the
obstacles surmounted by Judge Thom-
as, who was also a proven jurist with a
demonstrated compasgsion for individ-
ual rights, but I cannot consent to this
nominee who possesses such a c¢on-
tradictory record and brief judicial ex-
perience. I cannot justify taking the
risk that voting in favor of Judge
Thomas' ¢confirmation would represent,

Too much is at stake in this nomina-
tion. The next justice we confirm will
help shape the law of our land for dec-
ades to come. It is incumbent upon this
body to insist upon a nominee who has
the professional distinction and con-
astitutional vision to assume the re-
sponsibilities of a Supreme Cowrt Jus-
tice; who I8 willing to engage this body
in an honest debate; and who will stand
rock solid in defense of our fundamen-
tal liberties and rights. I do not believe
that Clarence Thomas is that nominee
and therefore I shall cast my vote
against confirmation,

EMERGENCY UNEMPLOYMENT
COMPENSATION ACT OF 1991

The Senate continued with the con-
sideration of the bill.

The PRESIDING OFFICER (Mr.
ROBB). The Chalr recognizes the Senate
Republican leader, Senator DOLE.
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SENATE—Wednesday, September 25, 1991

( Legislative doay of Thursday, September 19, 1991)

The Senate met at 9:46 a.m., on the
expiration of the recess, and was called
to order by the Honorable J. ROBERT
KERREY, a Senator from the State of
Nehraska.

PRAYER

The Chaplain, the Reverend Richard
C. Halverson, D.D., offered the follow-
ing prayer:

Let us pray:

* « % yo shall know the truth, and the
truth shall make you free.~John 8:32,

Eternal God, true and righteous in
all Your ways, forgive us when we sub-
ordinate truth to expediency or con-
venlence, and help us all to realize that
error is destructive, truth is redemp-
tive.

We pray today for the press and
media. Thank You for their hard work,
the risks they often take, and the
avallability of their product every
minute of every day. Thank You for a
free press. We accept the policy of ad-
versarial journalism—but deliver them
from preoccupation with digging for
dirt. We thank You for their zeal to in-
form, and we pray that You will save
them from sacrificing truth for bylines
and facts for opinion.

Gracious Father, forgive us for our
too easy, unfair criticism of the fourth
estate. Help them to be aware of thelir
responsibility and opportunity to influ-
ence leadership and people in construc-
tive ways for a better world. Grant
them grace to comprehend their enor-
mous power for good or evil—to heal
allenation or to create it. Grant that
truth will be thelr motivation, not per-
sonal vendettas. Encourage and gulde
them in their indispensable role for a
strong and free America.

In His name who i8 Truth incarnate.
Amen.

APPOINTMENT OF ACTING
PRESIDENT PRO TEMPORE

The PRESIDING OFFICER. The
clerk will please read a communication
to the Senate from the President pro
tempore (Mr. BYRD).

The assistant legislative clerk read
the following letter:

U.S. SENATE,
PRESIDENT PRO TEMPORE,
Washington, DC, September 25, 1991.
To the Senate:

Under the provisions of rule I, section 3, of
the Standing Rules of the Senate, I hereby
aeppoint the Honorable J. ROBERT KERREY, &
Senator from the State of Nebraska, to per-
form the duties of the Chair.

ROBERT C. BYRD,
President pro tempore.

Mr. KERREY thereupon assumed the
chair as Acting President pro tempore,

RESERVATION OF LEADER TIME

The ACTING PRESIDENT pro tem-
pore. Under the previous order the
leadership time is reserved.

MORNING BUSINESS

The ACTING PRESIDENT pro tem-
pore. Under the previous order there
will now be a period for the transaction
of morning business not to extend be-
yond the hour of 10 a.m. with Senators
permitted to speak therein for not to
exceed 5 minutes each.

The Senator from Missourl 1s recog-
nized.

SUPPORT FOR CLARENCE THOMAS

Mr. DANFORTH. Mr. President, I am
pleased to note that yesterday at least
four Members of the Senate announced
their intention to vote in favor of the
nomination of Clarence Thomas for the
U.S. Supreme Court. On the Republican
side, Senator GORTON and Senator
KASSEBAUM both came to the floor of
the Senate and announced their in-
tended vote for Judge Thomas. On the
Democratic side, in their home States,
Senator SAM NUNN, of Georgia, and
Senator HARRY REID, of Nevada, both
stated their intention to vote for Judge
Thomas.

It 18 good news, indeed, that support
in the Senate is building for such an
admirable and well qualified nominee
for the U.8. Supreme Court. I look for-
ward to later in the week when the Ju-
diclary Committee is expected to vote
on the nomination and then, hopefully
in a week or so, the issue will come
onto the floor of the Senate and we will
have the opportunity at that time to
vote on the Thomas conflrmation.

CIVIL RIGHTS LEGISLATION

Mr. DANFORTH. Mr. President, on a
different subject, yesterday seven Re-
publican Members of the Senate intro-
duced S. 1745, which is the most recent
and final version of the proposed civil
rights legislation.

We are ready for floor action on that
bill. We have spent a year-and-a-half
meking every effort to come to an ac-
commodation with the President on
the civil rights issue. Obviously, it
would be better to have White House
approval for the bill than White House

oppoaition to the bill. I regret to say
that despite heroulean efforts to reach
an accommodation with the White
House, that effort has failed.

We introduced on June 4 & package of
bills that were deaigned to be balanced
and to split the difference between
where the White House was last year
and where Congress was last year, Then
we entered into lengthy negotiations
and made 22 different ohanges in the
legislation to accommodate the admin-
istration, All of that falled, So we real-
1y have no alternative now but to go to
the floor of the Senate, hopefully in
the near future, to pass & bill. Unfortu-
nately, it will almost certainly coms to
the question of whether or not we have
the votes to override a Presidentis]
veto.

I want to state to the Senate that the
major issue before us is a very pro-
found issue and a philosophioal issue.
We have been hearing lawyers talk for
80 long that it is easy to mistake the
civil rights question as being merely &
matter of wording or something that
can be solved by fine tuning the phra-
seology of legislation. I wish that were
the case, Mr. President. Belleve me, If
that were the case, we would have
solved this problem a year ago.

But the difference is not simply ver-
blage and the difference is not simply
legalistic. It is a narrow difference buf
a very deep difference. And it has to do
with whether an employer can use se-
lection criteria, that is hiring or pro-
motion criteria, which have the prac-
tical effect of screening women or mi-
norities from jobs but which hawve no
relationship to the ability of an em-
ployee to do the job.

This {18 an {ssue that has already been
resolved. It was resolved by the US.
Supreme Court in 1971 in the case
called Griggs versus the Duke Power
Company. That case, unfortunately,
wag overruled by the Supreme Court in
1989 which put us in our present
quandry.

Last year, the Congress overwhelm-
ingly passed the Americans With Dis-
abilities Act, and the President in a
Rose Garden ceremony with mwuch fan-
fare signed the ADA into law, The
Americans with Disabilities Act pro-
vides, among other things, that selec-
tion criteria which have the effect of
screening out the disabled must be re-
lated to the ability of an employee to
perform the job. That i8 precisely the
same Issue that will be before the Sen-
ate as early as next week. Should the
same standard which applies to the dis-
abled apply to blacks and women and

* This “bullet” symbol idenrifies stacements or insertions which are not spoken by a Member of the Senate on the floor.
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Hispanics and other minorities? Or
ghould a tougher standard, as far as the
disadvantaged groups are concerned,
apply to women and minorities than
apply to the disabled?

We decided in the Americans with
Disabilities Aot, for example, that
height and weight requirements which
screen out the disabled cannot be used
if those people are able to perform the
job. How can we argue that the same
standards should not apply to blacks or
to women? Why should it be right to
screen out women from job opportuni-
ties when under the ADA, an employer
cannot screen out disabled people?
That is the Issue before us.

Mr. President, I want to state finally
that this 18 not a quota issue, Unfortu-
nately, the White House in its state-
ment yesterday used the word ‘‘quota”
three times in four lines of print to de-
scribe the bill. I had hoped to avoid a
contentious battle on the floor of the
Senate because I think race politics is
not only bad for my political party, 1
belleve it is bad for the country. We
have been unable to do that. I am sorry
that yet again this word *‘quota’ is
being bandied about wrongly as a way
to try to characterize this legislation.

Mr. PRESSLER addressed the Chadir.

The ACTING PRESIDENT pro tem-
pore. The Senator from South Dakota.

JUDGE CLARENCE THOMAS

Mr. PRESSLER, Mr, President, I rise
today to state that I shall vote to con-
firm the nomination of Judge Clarence
Thomas to serve on the U.S. Supreme
Court. I have known Clarence Thomas
since the time he worked for Senator
DANFORTH, In fact, my wife and he have
been friends since those days, and 1 feel
that I know him, I respect him and ad-
mire him.

The conformation of Supreme Court
nominees has become a political foot-
ball. The way the Senate does its work
on these confirmation hearings greatly
troubles me. Public witch hunts are
conducted to find some little flaw in
the nominee’s baokground that can be
blown out of proportion. No such flaw
was found in Judge Thomas® back-
ground.

It has been my philosophy that a
President, generally speaking, deserves
to have his judicial nominees con-
firmed. I stood in this Chamber when
Jimmy Carter was President and an-
nounced I would vote to confirm Abner
Mikva for the Court of Appeals. We had
a great battle over his confirmation.
He is now a Court of Appeals judge.
During his confirmation, the battle
was over his stand on certain issues. At
that time, the Democrats were in con-
trol of the White House and of the Sen-
ate, The Republicans wanted to ask
him certain questiona about gun con-
trol. Judge Mikva said he would have
to weigh the 1lssues of sach case and
make his decision, I voted for him be-
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cause I felt the President of the United
States deserved his man, barring some
ethical problem,

It is my general philosophy that the
people of the United States elect the
President with the understanding that
he i8 going to appoint judges sharing
his philosophy. Our system works to
provide our people with a balance in
government. Presently, they have
elected a Democratic Congress and a
Republican President. Over time, they
swing back and forth.

Arthur Schlesinger has written about
this swing back and forth between the
two parties that occurs periodically in
American political history. Somehow
we are blessed, we are lucky enough to
have a system that provides for
changes in popular sentiment. I have
just returned from a trip to some of the
Republics of the Soviet Unifon and
other countries where they do not have
& political system where the people are
lucky enough, wise enough, or blessed
enough by the Almighty to have this
swing back and forth to accommodate
change in popular sentiment.

In any event, soon we will vote on
the nomination of Judge Clarence
Thomas. I shall vote for him. I do not
know if he is going to be as conserv-
ative a judge as everybody says. In
fact, he may serve 30 years and turn
out to be a liberal judge before he is
done.

Hugo Black, who was a former mem-
ber of the Ku Klux Klan, had a fairly
conservative voting record in this
Chamber. I remember sitting in a class
at Harvard law school and one of the
professors, having seen Justice Black
on television the night before with the
Constitution in his hands, said what a
great Justice Hugo Black would be. He
gaid he liked a liberal interpretation—
what we call liberal nowadays; it used
to be conservative—of the Constitu-
tion. He noted what a great transition
Judge Black had made from his days as
a member of the Ku Klux Klan to the
present.

There are no analogies here. My
point is once a judge gets on the bench,
he 18 there for life and he might rule
any number of ways. I think we should
be careful not to characterize judges so
closely on a philosophical basis. I hope
that Members of the Senate would not
vote against him on a philosophical or
partisan basis, I believe Supreme Court
nominations are too important for
that.

Mr. President, I shall vote with pride
to confirm the nomination of Judge
Clarence Thomas to serve as an Associ-
ate Justice on the Supreme Court of
the United Statea. I yield the floor.

Mr, DIXON. Mr. President, I under-
stand that morning business conoludes
at 10 am, May I have unanimous con-
sent to proceed in morning business for
& brief period of time that will not be
in excess of 10 minutes.
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The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

NOMINATION OF CLARENCE
THOMAS

Mr, DIXON., Mr. President, may I
first say that I congratulate my friend,
the senlor Senator from South Dakota,
on his remarks.

While I have not yet announced and
will not announce what I intend to do
in respect to the Clarence Thomas con-
firmation vote in the Senate, I think
my colleague is correct in observing
that what a Justice may do on the Su-
preme Court is not really known to us.
I would think that Judge Thomas’ tes-
timony indicates he is not the dedi-
cated conservative some may suspect.

I really do share the view of my
friend from South Dakota that should
Mr. Thomas be confirmed for a position
on the U.8. Supreme Court, he might
surprise a good many people in the ad-
ministration with respect to a good
many of the decisions he will render. 1
predicate some of that upon the infor-
mation I have received evaluating this
judge by Chlef Justice Abner Mikva,
who is an old friend of mine that I
served with in the Illinois legislature
and the Congress, who has Indicated to
me in private conversations that he be-
lieves this judge has a broader view
than some in the administration might
suspect.

I thank my friend from South Da-
kota.

(The remarks of Mr. DIXON pertain-
ing to the submission of Senate Resolu-
tion 184 are located in today’s RECORD
under “Submission of Concurrent and
Senate Resolutions.”)

Mr. DIXON. Mr. President, I yield
back my time.

AM RADIO STEREO STANDARDS

Mr. PRESSLER, Mr. President, re-
oently I introduced S. 1101, the AM
Radio Improvement Act. This legisla-
tion would direct the Federal Commu-
nications Commission (FCC] to initiate
a rulemaking for the adoption of AM
stereo radio transmission equipment
standards, Many radio broadcasters,
equipment producers, the top radio in-
dustry commentators, and I believe
that such action by the FCC is long
overdue.

While the technology for statlons to
broadcast in AM stereo exists, not
many broadcasters do so. With the cur-
rent recession, many broadcasters can-
not afford to invest in the necessary
AM sterec toechnology in the absence of
a national standard.

The FCC deoided in 1981 not to choose
a standard AM stereo system. Their as-
sumption was that the marketplace
would quickly make that decision. The
market, however, has failed to decide
between oompeting systems. This has
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SENATE—Thursday, September 26, 1991

{ Legislative day of Thursday, September 19, 1991)

The Senate met at 9:15 a.m., on the
expiration of the recess, and was called
to order by the Honorable HERB KOHL,
a Senator from the State of Wisconsin.

PRAYER

The Chaplain, the Reverend Richard
C. Halverson, D.D., offered the follow-
ing prayer:

Let us pray:

But after thy hardness and impenitent
heart treasurest up unto thyself wrath
against the day of wrath and revelation
of the righteous judgment of God * * * —
Romans 2:5.

Eternal God, Judge of all the Earth,
help us comprehend where we are In
history. Help leadership—in Govern-
ment, business, industry, the profes-
sions, education, labor, and the church
to interpret the frightening symp-
toms—financial oorruption, dysfunc-
tional families, teenage pregnancies,
chemical abuse, crime, violence, mur-
der in our streets, personal freedom be-
come moral anarchy, soaring debts, na-
tional, private and corporate, crises in
the Middle East and Europe. Condi-
tions are not improving despite all our
efforts; they are worsening.

Qracious Father, divert our headlong
plunge to destruction. *“The gay nine-
ties were followed by recession and
World War 1. The roaring twenties were
followed by the Great Depression and
World War IT.”’ Moses warned, “Beware,
lest you forget the Lord your God * * ~
when you have eaten and are full, when
you have built goodly houses and live
in them, when your herds and your
flocks increase, when your silver and
your gold increase, when all that you
own increase, Beware, lest you forget
the Lord your God * * *' (Deuteron-
omy 8) Awaken us to the peril in pros-
perity. Like the little boy who, when
the grandfather clock chimed ‘13,”
rushed to his parents crying, “Mommy!
Daddy! It’s later than it’s ever been be-
fore,” Tt is later than it’s ever been be-
fore. Forgive our hedonism, material-
ism, narcisism. God of mercy, save us
from playing fiddles while the Nation
burns.

In the name of the Savior. Amen.

APPOINTMENT OF ACTING
PRESIDENT PRO TEMPORE

The PRESIDING OFFICER. The
clerk will please read a communication
to the Senate from the President pro
tempore [Mr. BYRD].

The leglslative clerk read the follow-
ing letter:

U.8. SENATE,
PRESIDENT PRO TEMPORE,
Washington, DC, September 26, 1991,
To the Senate:

Under the provisions of rule I, section 3, of
the Standing Rules of the Senate, I hereby
appoint the Honorable HERB KOHL, a SBenator
from the State of Wisconsin, to perform the
duties of the Chalr.

ROBERT C. BYRD,
President pro tempore.

Mr. KOHL thereupon assumed the
chalr as Acting President pro tempore.

RESERVATION OF LEADER TIME

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
leadership time is reserved.

MORNING BUSINESS

The ACTING PRESIDENT pro tem-
pore. Under the previous order, there
will now be a period for the transaction
of morning business for not to extend
beyond the hour of 10 a.m., with Sen-
ators permitted to speak therein. The
Senator from Washington [Mr. ADAMS]
is permitted to speak for not to exceed
10 minutes; the Senator from Texas
[Mr. GRAMM] is permitted to speak for
not to exceed 6 minutes; the Senator
from Colorado [Mr. BROWN] is per-
mitted to speak for not to exceed 5
minutes; the Senator from Alabama
[Mr. HEFLIN] i8 permitted to speak for
not to exceed 15 minutes.

In my capacity as a Senator from the
State of Wisconsin, I suggest the ab-
sence of a quorum. The clerk will call
the roll.

The legislative clerk proceeded to
call the roll.

Mr. KQHL, Mr, President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER (Mr.
ADAMS). Without objection, it is so or-
dered.

NOMINATION OF CLARENCE
THOMAS

Mr. KOHL. Mr. President, when a va-
cancy develops on the Supreme Court,
there is always a flurry of talk about
what standards the Senate ought to use
a8 it discharges its advice and consent
responsibilities. That theoretical dis-
cussion, however, soon submerges when
the name of the nominee is announced
by the President, Then we forget the-
ory and turn to speculation about what
the nominee’s record tells us about his
or her views and what the prospects are
for confirmation.

In my opinion, Mr. President, we
would be better served if we engaged in
that process from the perspective of
some clearly articulated standards of
judement.

The Constitution allows each Sen-
ator to apply any standard they wish.
My standard is simple: judiolal excel-
lence. In my judgment, any nominee to
the Supreme Court of the United
States—the Court which interprets our
Constitution and protects our liberty—
must be exceptional.

When a President nominates someone
to serve in the executive branch, we
owe some deference to his desires, Ab-
sent compelling evidence to the con-
trary, the President is entitled to have
the people of his choice serving in his
administration and implementing his
policies. But the Supreme Court rep-
resents a coequal and Iindependent
branch of Government. It 18 not an ex-
tension of the executive or the legisla-
tive branch. It serves neither; it applies
the Constitution te both. Therefore, a
President’s nominee has no presump-
tion operating in his or her favor; in-
stead, the nominee accepts a burden of
proof—a burden to demonstrate to the
Senate that he or she ought to =it on
the Supreme Court, that he or she de-
serves a lifetime appointment.

Qver the past 43 years, Clarence
Thomas has demonstrated many admi-
rable qualities. He has demonstrated
that he is a man of great character and
courage. He has demonstrated that he
has the strength to triumph over ad-
versity. He has demonstrated that he
has retained his sense of humor and
that he deserves the respect and admi-
ration of his many friends,

In my Jjudgment, however, Judge
Thomas has not demonstrated that he
ought to sit on the Supreme Court. Let
me tell you why.

PFirst, Judge Thomas lacks a clear ju-
dicial philosophy. Less than 2 years
ago, when Judge Thomas was nomi-
nated to serve on the appeals court, he
told us that he did not have a fully de-
veloped constitutional philosophy.
That did not disqualify him for a low
court, which is required to follow
precedent. But the Supreme Court cre-
ates precedent—it interprets the Con-
stitution in which we as a people place
our faith, and on which our freedoms as
a nation rest. So it was my hope that
during the hearings, Judge Thomas
would articulate a clear vision of the
Constitution—ideally, one that In-
cluded full safeguards for individuals
and minorities, and which also squared
with his past positions. Unfortunately,

¢ This “bullet” symbol identifies statements or insertions which are not spoken by a Member of the Senate on the floor.
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after spending 5 days listening to
Judge Thomas testify, I was unable to
determine what views and values he
would bring to the bench.

Sacond, Judge Thomas demonstrates
seleotive recall. Judge Thomas asked
us to heavily consider his experiences
a8 a young man while at the same time
he asked us to discount views he ex-
pressed as ap adult, He told us that his
musings about natural law, his en-
dorsement of treating economic rights
on par with individual rights, and his
dismissal of almost all forms of affirm-
ative aotion as a remedy for discrimi-
pation were not relevant, These policy
positions, he asserted, would have no
impact on his decisions on the Court.
In fact, he suggested a judge should
shed his views just as a runner sheds
excess ¢lothing before a race.

This approach troubles me. In my
opinion, it is totally unrealistio to ex-
pect that a Justice will not bring his
values to the Court. Presidents nomi-
pate candidates based on their values
and the Senate must consider them as
well. As Chief Justioe Rehnquist wrote:

Proof that a Justice’s mind at the time he
Joined the Court was a complete tabula rasa
[blank slate) in the area of Constitutional
adjudfoation would be evidence of lack of
qualification, not lack of blas,

I agree with the Chief Justice: Either
we judge Clarence Thomas on the com-
plete record or we do not look at the
record at all.

Third, Judge Thomas engages in ora-
torical opportunism. Judge Thomas
crafted policy statements apparently
tallored to win the support of specifio
audiences—and then later repudiated
these very same positions. For exam-
ple, when speaking to the Federalist
Boclety, he said that the natural law
background of the American Constitu-
tion provides the only firm basis for a
just, wise, and oonstitutional decision.
Yet during the hearings he steadfastly
maintained that natural law played no
role in constitutional adjudication. He
told another audience that Lew
Lehrman’s article opposing abortion
was & splendid application of natural
law. Yot at the hearings he said he had
only skimmed the article and never en-
dorsed Mr. Lehrman’s o¢onclusions, I
find this disturbing.

Fourth, Judge Thomas' lack of legal
curlosity 18 troubling. Judge Thomas
told the committee that Roe wversus
Wade was one of the two most signifi-
cant decisions handed down by the Su-
preme Court in the last 20 years. Yet
he also told the commnittee that he had
never discussed that decision, elther as
a lawyer or a8 an Individual, and had
no views about 1t If we acoept that
claim, it raises unanswered questions
abcut the depth of his interest in legal
1ssues,

Fifth, Judge Thomas demonstrated
limited legal knowledge. When asked
questions of law, many of his replies
were disappointing—whether involving
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antitrust, the War Powers Act, freedom
of speech, the right to privacy of ha-
beas corpus. In contrast, at his con-
firmation hearings, Justice Souter dis-
played a wealth of constitutional un-
derstanding in all of these areas. Judge
Thomas lacka thiz depth of judicial
knowledge. But that is not surprising
for, after all, he has been an appellate
court judge for less than 2 years and
prior to that he was a policymaker.
While his level of expertise i8 accept-
able for an appellate court, it is not
sufficlent to meet the demands that
are made of a Supreme Court Justice,

Frankly, I expected Judge Thomas to
resolve my concerng during the hear-
ings. But, for whatever reasons, he was
extremely guarded in his appearance
before the committee. His answers
were less than forthcoming and often
not responsive to the questions he was
asked. Judge Thomas did not—and
should not—tell us how he would rule
on Roe or any other case. But he could
and should have told us how he would
approach those cases. Judge Thomas
had a full opportunity to tell the com-
mittee, the Senate, and the country
why his professional qualifications—as
opposed to his personal accomplish-
ments—justified his elevation to the
Supreme Court. He failed to do that,
He failed to discharge his burden of
proof. He falled to demonstrate the
level of judicial excellence which ought
to be required on the Supreme Court,
and as a result, he has fafled to win my
consent to his confirmation.

However, I expect that he will win
the approval of a majority of my col-
leagues. Thelr support for his nomina-
tion will, I suspect, be based on the
hope that Judge Thomas will continue
to grow as a jurlst and develop as a
person. I may not share their vote, but
I do share their hope. Clarence Thomas
is a man with the ability to inspire in
even those who will not vote for him
the hope that he will, if confirmed, be-
oome what we all want him to become:
an outstanding Justice.

The PRESIDING OFFICER. The
Chalr recognizes the Senator from Ala-
bama to speak in morning business, for
a period of time not to exceed 15 min-
utes. The Senator from Alabama, Sen-
ator HEFLIN.

Mr, HEFLIN. First, Mr, President, I
have been asked by the leadership to
ask unanimous consent that Senator
CRANSTON be recognized for up to 5
minutes t0 speak during morning busi-
ness today,

The PRESIDING OFFICER, Without
objection, it is 8o ordered.

THE CONFIRMATION OF JUDGE
CLARENCE THOMAS

Mr, HEFLIN. I rise to express my
views on the “advise and consent” re-
sponsibility of the U.S8. Senate con-
cerning Judge Clarence Thomas to be
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an Associate Justice of the Supreme
Court of the United States.

I think it is clear that Judge Thomas
will be confirmed by the full Senate. In
my discussions with Senators, I do not
think there are many doubts that he
has the votes to be confirmed when the
full Senate acts on his nomination.

However, I have an individual respon-
sibility to make up my mind and vote
the dictates of my consclence guided
by a profound respect for our Constitu-
tion and Bill of Rights which have gov-
erned our Nation for over 200 years.

First let me say, I support a ¢conserv-
ative court; my votes for Chief Justice
Rehnquist and Justices O'Connor,
Scalia, Kennedy and Souter support
my basic philosophy Iin this regard.
However, I am not for an extremist
right wing court that would turn back
progress made against raclal discrimi-
nation as well as the progress that has
been made for human rights and free-
doms in recent years.

I entered the hearing with an open
mind, ag I have in all of the judiofal
confirmation hearings in whioh I have
participated; not as an advocate, but as
a judge. I try to be fair to the nominee,
to the President, to the nominee’s op-
position, and t0 the American people.

Judge Thomas' history revealed that
he has an admirable record of coming
from a disadvantaged background to
sucoess through a history of persever-
ance and hard work. He has suffered
the ravages of segregation and racial
discrimination. With the guidance of a
astrong grandfather and the discipline
instilled in him by the nuna who
taught him at an all-black parochial
sohool in S8avannah, Clarence Thomas
was determined to succeed. He ulti-
mately graduated from Yale Law
School of whose preferential admis-
sions policies he was a beneficiary.

Judge Thomas has over the last deo-
ade written and spoken extensively on
a wide varlety of legal issues. My re-
view of his writings and speeches raised
questions in my mind that he might be
part of the right wing extremist move-
ment.

During the course of the hearing,
Judge Thomas’ answers and expla-
nations about previous speeches, arti-
cles and positions ralsed thoughts of
inconsistencies, ambiguities, oon-
tradictions, lack of scholarship, lack of
conviction and instability. During the
hearing I expressed that such created
an appearance of confirmation conver-
gion—a term used by Senator LEAHY in
the Bork hearing—and that he was an
enigma because of his puzzling answers
and explanations.

One of the most troubling areas of
the law was his frequent reference to
an adoption of the theory of natural
law, which is a *higher law’ of ‘‘right
and wrong' existing essentially outside
the Constitution.

In speech after speech, Judge Thomas
has referred to the theory of matural
law as follows:
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The bhigher law background of the Amer-
ican government, whether or not explicitly
appealed to or not, provides the only firm
biaals for & Just and wise constitutional deci-
slon,

Then in testimony before the com-
mittee he disavowed those statements
made repeatedly over the past decade
as having been made “in the context of
political theory” by a person who he
self-describes as a “part-time political
theorist,” and he articulated the posi-
tion that natural law should never be
used as a basis for constitutional adju-
dication.

In a speech to the Pacifio Research
Institute in 1987, Judge Thomas stated:

I find attraotlve the arguments of scholars
such as Stephen Macedo who defend an activ-
ist Supreme Court that would strike down
lawsa restricting property rights.

Modern constitutional jurisprudence
has reversed holdings of the Lochner
era which relied on natural law, and
the law is well settled that economic
rights are not held to the same high
standards as personal or individual
rights. Now, for many decades the Su-
preme Court has recognized that Con-
gress has broad powers to regulate
commerce in order to proteot publio
safety, health, welfare and the like;
otherwise, there would be no minimum
wage laws, no occupational safety and
health laws, no environmental protec-
tion laws, nor laws providing for Fed-
eral inspection of aircraft or food and
meat products.

Judge Thomas’ explanation of his po-
sition on natural law gave me concern
on whether he had changed his position
for expediency’s sake. My position on
natural law should not be misunder-
stood: I believe there is a danger that
the leoose application of natural law
canh be employed as support for any de-
sirable conclusion, thus making it pos-
gible to invalidate established holdings
or laws on the authority of a “higher
law.” However, I believe that concepts
of natural law do have a role in con-
struing the language of the Constitu-
tion, but not in superseding it.

Judge Thomas' explanation of his
criticisms of the opinion in Brown ver-
sus the Board of Education ralsed con-
cerns in my mind.

I have reservations about his com-
mitment to judicial restraint as evi-
denoed in his words of support of Jus-
tice Scalia's dissent in the case of
Johnson versus the Transportation
Agency of Santa Clara County—an em-
ployer discrimination case upholding a
lower court Interpretation that title
VII of the Civil Rights Act of 1964 ai-
lowed an employer to adopt a vol-
untary affirmative action plan to bring
equally qualified women into the work
force that had been exclusively male in
the past. In a 1987 speech to the Cato
Institute, Judge Thomas said he hoped
Justice Scalia’s dissenting opinion
would help provide guidance for lower
courts and a possible majority in fu-
ture decisions.
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Judge Thomas’ words of support of
Justice Scalia’s lone dissent in the case
of Morrison versus Qlson upholding the
appointment of a special prosecutor to
investigate alleged wrongdoing in the
executive branch of Government also
troubles me. Justice Scalia's dissent
used natural law to argue against the
constitutionality of the statute au-
thorizing the appointment of a special
prosecutor. In a 1988 speech, Judge
Thomas cited the dissent as ‘“How we
might relate natural rights to demo-
cratic self-government and thus pro-
tect a regime of individual rights.”

Judge Thomas’ answer that he failed
to read the report of the White House
working group on the family when he
haq signed off on such report as a mem-
ber of the group raises basic questions
of his lack of thoroughness and cir-
cumspection.

Judge Thomas® answer that he had
never discussed the case of Roe versus
Wade with anyone is simply hard to
comprehend. How could any lawyer not
have, at some point in his or her ca-
reer, at least discussed this well-known
and controversial Supreme Court deci-
sion?

In his 1987 speech to the Pacific Re-
search Institute, Judge Thomas states
that he finds attractive arguments of
the libertarian philosopher Stephen
Macedo that an activist Supreme Court
should strike down laws restricting
property rights. The content of this
speech, in general, evidences to me a
tendency of Judge Thomas to harbor a
libertarian philosophy.

Judge Thomas' responses to the ques-
tions about Oliver Wendell Holmes, a
great Justice, continue to linger in my
thoughts, In a speech to the Pacific Re-
gearch Institute in 1988, Judge Thomas
said this about Holmes:

The homage to natural right inscribed on
the Justice Department bullding should be
treated with more reverence than the many
busts and paintlngs of Justioe Oliver Wendell
Holmes in the Department of Justice. You
will recall Holmes as one who sooffed at nat-
ural law, that “‘brooding omnipresence in the
sky.” If anything unites the jurisprudence of
the left and right today, 1t is the nihiiism of
Holmes. As Walter Berns put it in his essay
on Holmes, most recently reprinted in Wil-
lam F., Buckley and Charles Kesler's ‘‘Keep-
ing the Tablets™: “* * * ‘no man who ever
sat on the Supreme Court was less inclined
and 8o poorly equipped to be a statesman or
to teach * * * what a people needs in order to
govern iteelf well.’ Or, as constitutional
scholar Robert Faulkner put it; ‘What (John)
Marshall had raised, Holmes sought to de-
stroy.” And what Holmes sought to destroy
was the notion that justice, natural rights,
and natura] law were objeotive—that they
exiat at all apart from willfulness, whether
of individuals or officials.

However, at the hearing Judge Thom-
as stated this about Holmes: “*he was a
great Judge. * * * obviously now he is
& glant in our judicial system.”

During the hearing, Judge Thomas
stated that later, after reading a biog-
raphy of Holmes and other writings
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about Holmes, he developed a praise
worthy view of the judicial career of
Holmes. However, his remarks about
Holmes in his speech indicate a lack of
scholarship and objectivity when he
used dogmatio words in harshly attack-
ing Holmes before a receptive andience.

It is interesting to note that hils
criticisma of Justice Holmes were be-
cause Holmes took the same position
that he, Clarence Thomas, now takes;
that is, that natural law should not be
used as a basis of constitutional adju-
dication. Adding t0 his previous incon-
sistencies on the doctrine of natural
law, Judge Thomasg’ responses suggest
to me deceptiveness, at worst, or mud-
dle headedness, at best.

I came away from the hearings with
a feeling that no one knows what the
real Clarence Thomas is like or what
role he would play on the Supreme
Court, if confirmed. I want to give him
the benefit of the doubt because of the
well-deserved success he has achieved
in overcoming the bonds of racial dis-
crimination and poverty to become one
of our Nation's top Federal officials in
both the executive and jndicial
branches of government and because
his presence would continue a well-
needed diversity on the Court.

The Senate Judicial Cornmittee hear-
ings have revealed to me many incon-
sistencies and contradictions between
his previous speeches and published
writings and the testimony he gave be-
fore the committee. His testimony be-
fore the committee in several instances
contained outright disavowals of pre-
vious statements and positions, further
obscuring his constitutional philoso-
phy.

I stated at the onset of the hearing
that Judge Thomas’ own testimony
could remove, clarify, decrease or in-
crease any doubts which we in the Sen-
ate might have about his nomination.
Mosat of these doubts still remain along
with newly created doubts.

Should I therefore follow the old
adage ‘“‘when in doubt—don’t’* or on the
other hand, because of his accomplish-
ments under adverse circumstances,
glve him the benefit of the doubt?

QOur Nation deserves the best on the
highest court in the land and an error
in judgment could have long lasting
consequences to the American people.
The doubts are many. The court is too
important. I must follow my con-
science and the admonition ‘“when in
doubt—don’t.”

I will respectfully vote agalnst the
conflrmation of Clarence Thomas to
become an Associate Justice on the Su-
preme Court of the United States,

Mr. ADAMS addressed the Chair.

The ACTING PRESIDENT pro tem-
pore. The chair recognizes the Senator
from Washington.
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THE NOMINATION OF CLARENCE
THOMAS

Mr. ADAMS. Mr. President, on July
1, President Bush announced he was
nominating Federal Appeals Court
Judge Clarence Thomas to succeed re-
tiring Justice Thurgood Marshall on
the U.S. Supreme Court. The President
described Judge Thomas as ‘“‘the best
man for the job.”

The day following that announce-
ment, I happened to be meeting in my
Seattle office with a group of women’s
rights activists and supporters of an
initiative that will appear on the ballot
in the State of Washington in Novem-
ber. The subject of our meeting was to
be initiative 120—an effort to set into
State law the abortion rights enun-
ciated in Roe versus Wade, a decision
hl;g.md down by the Supreme Court in

Our meeting qulckly became a dis-
cussion of the Thomas nomination and
what it represented for America, what
it represented for the direction of the
Court and the rights of women in soci-
ety. And as I spoke with this group,
which included African-American
housewives, activists, and many others
representing a diverse cross sectiorn of
our community, Iincluding Kathleen
O0'Connor, Lucinda Harder, Esther
Alley. Ms. O’Conner said to me: “I am
more disturbed than I have been in a
long time. I am afraid this man is
being thrown up because he 18 black
and conservative, 80 he can farther di-
vide this country.”

Laucinda Harder then sald, “I am dis-
heartened by what has happened, and I
feel helpless.™

I promised the group I would care-
fully follow the Thomas confirmation
process, and that I would make & visi-
ble and vocal stand at an appropriate
time,

Mr. President, that time has come. I
followed the hearing process. I have re-
viewed the testimony on natural law. I
have listened, read, and watched. All of
us have come t0 know the inspiring
story of Clarence Thomas' journey
from rural poverty in Pin Point, GA, to
graduation from Yale Law School, and
later appointment to chair the Equal
Employment Opportunity Commission,
and to be appointed to the U.S. Court
of Appeals. But now the President asks
the Senate to confer upon Judge Thom-
a3 a lifetime appointment to the high-
est Court in the land. I stress this is
not an appointment to an executive
branch post, where the argument can
be made that the President should be
glven some deference in forming his
cabinet. This process involves the ore-
ation of the third branch of our govern-
ment. under the Constitution, a coequal
branch and, therefore, must be treated
much differently than a nominatlon to
the executive branch,

At the relatively young age of 43,
Judge Thomas would be called upon to
Interpret our Constitution and the laws
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of our land well into the 21st century.
He could affect, In particular, the indi-
vidual rights of Americans, and the
proper relationship of the awesome
power of government to attack those
fragile individual rights that are the
essence of a democratic society. This
confirmation process should be di-
rected to discovering where Judge
Thomas stands, rather than on retrac-
ing the road he has traveled.

Unlike the most recent nominee,
Judge Souter, this nominee has a well-
documented, conspicuous public record
during the past decade as a Federal of-
ficlal in several positions. He has given
numerous speeches, expressed a variety
of opinlons on & number of topics, and
made decisions that have affected the
rights of thousands of Americans. That
public record is more relevant to the
proper exercise of our advise and con-
gent responsibility than are the many
other laudable aspects of the life of
Clarence Thomas,

As chalrman of the Subcommittes on
Aging, I am particularly interested in
his actions regarding our senior citi-
zons. While serving as Chairman of the
EEOC, Clarence Thomas disregarded
the Federal authority to bring age dis-
crimination cases, the statute of limi-
tations ran out, and as a result, thou-
sands of cases were diamissed. Behind
that sad record of neglect, and the sta-
tistical number of case dismissals,
were thousands of individual cltizens
who were denled their day in ocourt.
One of them, for example, was a citizen
from my State named Ray Albano. Ray
was & student at the University of
Washington, several years behind me,
and I remember him as & first-class
tennis player. But after suffering from
degenerative arthritis, and a hip socket
replacement, Ray found himself in a
hostile, discriminatory work environ-
ment. So he went to the EEOC in Feb-
ruary 1985, and filed an action.

Because the Seattle office was just
following the directives coming from
EEQOC headquarters, Ray Albano’s case
was neglected and then dismissed.
Thanks to legislative relief, and a rein-
statement by the Federal appellate
court in San Franclisco, Ray Albano at
last says he has a day in court coming
after 7 years of seeking rellef from the
agency Clarence Thomas was then
heading. On September 19, Ray Albano,
a strong Republican, fiew to Washing-
ton to personally express to me his op-
position to the Thomas nomination,

Mr. President, I ask unanimous con-
sent that the text of his testimony be
printed In the RECORD following my
comments.

The ACTING PRESIDENT pro tem-
pore. Without objlectlon, it is s0 or-
dered.

(See exhibit 1.)

Mr, ADAMS, Mr. President, I urge
my colleagues to read his statement, It
iz a compelling recitation of what can
happen to a single individnal when
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those charged with upholding the law
fail, or refuse to carry out the law,

Last week I was visited by the Pa-
cific Northwest regiconal director of the
NAACP, together with the director of
the organization’s Washington Bureau.
Throughout my nearly 30 years of pub-
lic service, I have maintained great re-
spect for the work of the NAACP in
helping forge the nonpartisan coalition
that has moved our society forward,
particularly in the area of civil rights.
Those individuals reminded me of a
time when the NAACP asked that I op-
pose the nominations of Robert Bork,
and David Souter. They sald it would
have been inconceivable that thelr or-
ganization would hold an African-
American nominee to a lesser standard.
The NAACP, after long and difficult re-
flection, has chosen to oppose Judge
Thomas's nomination to the Supreme
Court. I was asked to hold this nomi-
nee to the same standard I applied to
Judges Bork and Souter, both of whom
I opposed. I shall do s0.

In reviewing the testimony Judge
Thomas presented before the Judiciary
Committee, I noted once agaln the
irony of hearing another male nominee
to the court willing to discuss his
views on the oonstitutionality of the
death penalty, and other constitutional
questions, while refusing to admit to
even having any views on the constitu-
tionality of the privacy rights of
women to decide, free of Government
interference, whether to have an abor-
tion. Judge Thomsas claims to have
never discussed Roe versus Wade, or to
have formed an opinion on the ruling,
despite the faot that this landmark de-
olsion was rendered while he was a stu-
dent at Yale Law School.

Mr. President, another Supreme
Court appointment that pushes the
Court farther to the right, out of the
mainstream of contemporary soolety’s
view on the rights of women, and the
indifference shown to senlor citizens, is
a dangerous step in the wrong direc-
tion.

Because I fear that Judge Clarence
Thomas, by his record of publio ac-
tions, writings and comments, coupled
with his refusal to admit to ever hav-
ing even given the matter of the pri-
vacy rights of women any serious
thonght, and t0 have stated and done
what he did as chairman of the EEQC,
in the exercise of my individual respon-
gibility under article 2, section 2, of the
Constitution of the United States, I
will vote no on the nomination of
Judge Clarence Thomas to the U.S. Su-
preme Court.

I yleld the floor.

In closing, Mr. President I wish to
pay tribute to the staff members who
accompanied me to the floor today.

For nearly 3 months, & member of my
staff worked full time reviewing the
Thomas record and researching the nu-
merous speeches articles, and opinions
Judge Thornas has authored. I want to
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express my deep appreciation and grat-
ftude to Ms. Tracey Eloyce Rice, a
third-year student at the Georgetown
Law Center from Seattle, WA, for her
outstanding staff work on this nomina-
tion.

EXHIBIT 1

STATEMENT OF RAY ALBANO ON THE CON-
FIRMATION OF JUDGE CLARENCE THOMAS TO
THE SUPREME COURT, SENATE JUDICIARY
COMMITTEE, SEPTEMEBER 19, 1961
My name is Ray Albano. I'm 60 years old,

and I live in Seattle, Washington. I would de-
scribe myself as politically conservative, 1
have never voted for a Democrat for Presi-
dent, and the only Democrat I ever did vote
for was Scoop Jaokson, I have served as lead-
er of the 21st District Republicans in Sncho-
mish County, and as a Lynwood City Couneil
member.

Seven years ago, I became the victim of
age discrimination. What happened to me at
the EEOC under the direction of Clarence
Thomas is why I oppose his nomination to
the U.S. Supreme Court. The EEOC did all it
could do to mot to help me. The agency dald
everything possible not to enforce the very
law that it wae oharged with enforcing. In
fact, the EEQOC let the statute of limitations
run on my olaim, and it is only because of a
special act of Congress and my own persiet-
ant efforts that I have gotten anywhere. And
I know that my experience was not unique.

From 1973 to 1985, 1 worked as a saleg rep-
resentative for a major corporation. In 1983,
1 found out that the company had a plan to
force out its older workers. Their plan be-
came very real to me when I was denied a
promotion. 1 was the most qualified oan-
didate for the job, and the person selected
was not even 25 years old. I asked to be con-
sidered for another position, but was told
that this was not a possibility either. 1 was
told that both jobs were “‘young men’s jobs.”

I have degenerative arthritis, and in 1984 I
had my hip replaced. For about two weeks, 1
was in the hospital, and I was on medical
leave from October 1984 until January 1985.
During this time, my employer expected me
to ocarry a full workload., In fact, the day
after 1 was released to return to work, my
supervisor put me on probation, oiting poor
performance. He also moved severa] of my
key accounts and reduced my commissions.
He told me that I wonld now have to call on
retail stores, and I would have to help build
displays for these stores. This meant carry-
ing and lifting heavy cagses—work that was
very painful and difficult for me because of
my surgery. 1 was told that I had to do it—
I had no choloe—if I wanted to keep my job.
It seemed that my employer was trylng to
get me to quit. I was so scared and upset
that 1 would go home at night and ory. I
couldn't afford to lose my job, and I tried to
do the best I could, but every day, my super-
visor would find something else wrong with
my performance. Finally, I decided that I
had no cholce but to file an age discrimina-
tion charge.

I went, to the EEQC in February 1985. I told
them about the promotions I had bsen denied
and why I believed it was because of my age.
I told them about the company’s plan to get
rid of its older workers. I told them about
my surgery and the pressurss piaged on me
during my mediocal leave. I told them about
being placed on probation and my commis-
sions being reduced the day after I ocame
back to work. I told them that I had been
glven a job assignment that 1 found almost
physically impossible to do, and that I had &
doctor’s letter confirming this. I told them
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that I believed that my employer was
harassing me to make me quit my job.

Despite all this, all the EEQC would do is
to put a ¢laim of a denied promotion In the
charge. They told me that I would be as-
signed an investigator and I could tell the in-
vestigator about all the harassment. I tried
to discuss it further, but got nowhere, I was
told to sign the complaint as it was drafted,
so Idid.

In late February 1985, I tried to discuss the
harassment with the EEOC investigator. In
fact, conditions at work had gotten worse. I
was told, however, that 1 could not amend
my claim.

Finally, all the abuse at work took its toll.
I couldn’t handie it any more—either phys-
ically or emctionally—and so I left my job
oh March 1, 1885. A few weeks later, 1 called
the EEOC to tell them what had heppened. 1
again asked If the charge should be amended
to reflect the harassment. I was told that
was Not neoessary.

Altogether, I had about 14 conversations
with the EEOC. 1 had to initiate every call;
they never contacted me. In many of these
conversations, I tried to discuss the harass-
ment and whether I needed to amend my
complaint. Each time 1 was told no. 1 never
received anything in writing from the EEOC
telling me what was happening with my
oase. Finally, in February 1887, the EEOC
told me that they were not going to do any-
thing about my cherge, and that it was too
late to flle suit.

1 didn’t do anything after that, beoause I
thought there was nothing I could do. Then,
I heard on the news that Congrees had ex-
tended the statute of limitations for Age
Discrimination claims. So, I found a lawyer,
who filed suit for me in federal court. I lost.
One of the reasons was that the statute of
limitations had run.

I appealed my case to the Ninth Circuit
Court of Appeals, where I finally won. On
August 30, 1990, the court ruled that my suit
oould go forward. Finally, I have a trial date
set for next April. The Ninth Cirouit ruled
that I had done all that conld reasonably be
expeoted to protect my righte, and that the
EEOC had been at fault.

I flew here from Seattle because I think I
have an important story to tell. I Know that
what happened to me at the EEOC was not
isolated or unique. In fact, one of the EEOC
oase workers told me that they simply were
following policy from Headquarters. They
had received memos from Washington, D.C.
telling them to get rid of their cases as fast
a8 they could. And I was one of the many vic-
tims. As head of the EEOQC, Clarence Thomas
tried to gut the very law he was charged
with enforcing. His reocord makes me ques-
tion his respeot for established law that may
be at odds with his personal beliefs. I am
here to oppose his confirmation to the U.8.
Supreme Court.

The ACTING PRESIDENT pro tem-
pore. The Chair recognizes the Senator
from California for 5 minutes, and Sen-
ator BROWN for 5 minutes, and then
Senator BUMPERS.

NOMINATION OF CLARENCE
THOMAS

Mr. CRANSTON. Mr. President, I
spoke out against the nomination of
Judge Clarence Thomas to the Su-
preme Court while I was in California
last Sunday. As the first Senator to op-
pose the nomination I want briefly to
state my reasons now to the Senate.
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I was one of only nine Senators who
voted against the appointment of Jus-
tice David Souter to the Court last
September. This time I expect I will be
joined by a far larger number of Sen-
ators in opposing the confirmation of
Judge Clarence Thomas. I am delighted
that the distinguished Senator from
Washington has just now taken that
position.

Most of all, I am encouraged by the
courageous statement of opposition
made a few moments ago by the
distingished Senator from Alabama,
HOWELL HEFLIN.

Mr. President, this nominee is not—!
repeat, not—assured of confirmation.

I doubt that anyone in the country
believes President Bush’s statement
that Judge Thomas is “The best man
for the job.” Certainly no attorney In
our country helieves that.

I have a number of reasons for voting
againet Judge Thomas, not the least of
which is his refusal to reveal his views
on the fundamental issue of & woman’s
right to choice. Judge Clarence Thom-
as has embraced the Souter syndroms
of silence 1in response to important
questions, the answers to which the
Senate has a right to know. Ironically,
he did so after asking the Senate to ig-
nore his past written statements and
t0 judge him solely on his testimony. 1
am deeply disturbed by Judge Thomas'
easy disavowal before the Judiclary
Committee of positions he strongly
held and publiocly proclaimed upon pre-
vious occasions.

I am disturbed also by this; Judge
Thomas benefited from an affirmative
action program at Yale Law School bnt
now opposes affirmative action for oth-
ers. And this concerns me: I wondered
about the idea that Thomas’' personal
experience of poverty, pain, and dis-
crimination and certainiy in his life he
has suffered from all of those and more,
but wondered about the notion that
that suffering, that experience, would
make him compassionate ahout injus-
tices to others, when I heard of his ridl-
culing his own sister for being on wel-
fare.

Mr. President, recognizing the long-
term:impact that Justices would have
on the life on the Nation, our Founding
Fathers wisely placed the power to se-
lect Justices not in the hands of a sin-
gle man, the President, but equally in
the hands of the Members of the U.S.
Senate. The Constitution is explleit
about this coequal responsibility.

For a nominee t0 win my vote, he or
she must manifest a basic commitment
to and respect for the individual rights
and liberties inherent in the fabrio of
the Bill of Rights. The burden of proof
is on the nominee to convince the Sen-
ate that he or she has such a commit-
ment. Judge Souter shunted that bur-
den aside. So did Judge Thomas.

Both nominees took the position that
the Members of the U.8. Senate are not
entitled to know their views, or under-
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stand what type of legal reasoning they
would apply, in the critical area of a
woman's right to choice in matters re-
lating to abortion.

Judge Souter told us he had thought
about the issue but he declined to
share those thoughts with us. Judge
Thomas, for his part, says he has never
even discussed his views or Roe versus
Wade with another person. That state-
ment defies belief,

Ifind it impossible to advise and con-
sent t0 a nomination when the nomi-
nee is not forthcoming during the very
process which the Constitution says we
in the Senate must carry out.

In the case of Justice Souter I did
not, and in the case of Mr. Thomas I
will not, vote to confirm a Supreme
Court nominee who refuses to reveal
his views on the legal doctrines involv-
ing one of the most important con-
stitutional issues of our time,

I yield the floor, Mr. President.

UNEMPLOYMENT

Mr. PELL. Mr. President, yesterday
while the rain fell in sheets in the city
of Warwick, RI, nearly 8,000 Rhode Is-
land residents stood in line, some of
them for hours, waiting thelr turn to
receive a bagful of Federal surplus
foods,

According to news reports, these peo-
ple—including the jobless, those on
welfare, retirees—all of them needy,
began lining up 2% hours before food
distribution was to begin.

Mr. President, the demand for this
surplus Federal food stunned local offi-
cials. It is, however, one more indica-
tlon that despite all the optimistio
words to the contrary, our economic
situation is bad and getting worse.

This saddening evidence of human
need deepens my conviction that the
administration and the Congress must
recognize now the economic reality of
& continued and worsening national
economic recession and take action.
We should aot now to¢ relieve the mis-
ery of the victims of this recession; we
should aot now to stimulate the econ-
omy, and to restore economio health
and jobs.

Angd one of the first things we should
do is to enact at once an extension of
unemployment compensation for the
long-time jobless. I have lost patience
with those who oontend that our Gov-
ernment should do nothing; with those
who say the recession is short, shallow,
and over. I have totally loat patience
with those who say we cannot afford to
extend unemployment compensation
benefits to those who have been hit
hardest and longest by this recessjon.

Mr. President, those who were lined
up in the rain in Warwick, RI, were not
lining up to just show concern. They
were lined up because they need help,
they need it now, and they need it
hadly.
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As a retired truck driver told a news
reporter: “It's either stand in line or go
hungry. I'd rather get wet and eat.”

I would note that the unemployment
rate in Rhode Island has climbed stead-
ily for months and now stands at 9.1
percent. Because of its high jobless
rate, Rhode Island is now the only
State in which the long-term jobless
are eligible for extended unemploy-
ment compensation payments. And un-
less Congress acts, and the President
acts, another 6,500 Rhode Islanders
next week will lose their extended ben-
efits. Then they too can go and stand
in line for food to feed their families,

Mr. President, I urge the Congress to
act swiftly to send an extended unems-
ployment pay bill to the President, and
if he vetoes that bill to override the
veto at once.

I ask unanimous consent that an As-
soclated Press report on the food dis-
tribution in Warwick, RI, be printed in
the RECORD at this point.

There being no objection, the mate-
rlal was ordered to he printed in the
RECORD, as follows:

HARD TIMES FOUND ON F0oOD LINE

WARWICK, RIL.—The depth of Rhode Island’s
recession can be found among the more than
7,800 people who lined up in the rain for a
distribution of surplus food.

“1 am stunned,” Joseph Trainor, associate
director of Warwick Community Action said
a8 he stuffed canned goods in bags on
Wednesday. “The economy is in the tollet.
That's all I can say.”’

Boclal-servioe workers point to Rhode Is-
land’s 9.1 percent unemployment rate for Au-
gust and the continued banking crisis that
has left $1 billion tied up in frozen accounts.

Bimilar distributions of the free federal
food have been held or are planned around
Rhode Island. One earlier this week in New-
port, drew several Navy wives who sald their
husbands’ paychecks were insufficient to live
in this expensive area.

Social-servioe agencies say they expeot to
give out 1 million pounds of food this week,
twice what was handed out during a aimilar
distribution in Maroh.

To get the food, people must show a state
Human Services Department voucher. The
vouchers most commonly go to cthose on wel-
fare or those receiving disability or heating
agsistance.

A retired truok driver who would not give
his name summed it up a8 he waited on line
outeide the Warwiok Knights of Columbus
Hall,

“It's either stand in line or go hungry,” he
sald. “I'd rather get wet and eat.”

People started lining up at 7:30 a.m. even
though the hall’s doors didn’t open until 10
a.m. By the end of the day, the community
action egency had dlstributed 68,000 pounds
of food.

Typically a family of four gets two jars of
peanut butter, two boxes of ralsins, two cans
of pork, four cans of green beans, two 5
pound bags of flour or ¢ornmeal, a 5-pound
blook of American oheese and four 1-pound
blocks of butter.

“I had no choice but to stand there,” said
Tina Perry, who receives welfare to support
her family of four. I need this.”

She said she had littie food, macaroni but
no sauee, bread but no cheese.

“You have to understand how bad the
eponomy 1e for them to suffer through this,™
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eald a woman, the single mother of three
children, as she stood in line. 1 think it's
indicative of the situation of the economy,
and it’s causing people to come Out no mat-
ter what the weather isa.”

CONCLUSION OF MORNING
BUSINESS

The ACTING PRESIDENT pro tem-
pore. Morning business is closed.

ORDER OF PROCEDURE

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
Senate was supposed to resume consid-
eration of H.R. 2521 at this time,

Mr. INOUYE. Mr. President, the com-
mittee is prepared to proceed on the
debate on the MX missile, but I have
been advised that two of my oolleagues
wish to be heard on other matters.

So, if I may, I ask unanimous con-
sent that 10 minutes be set aside, to be
shared equally by Senator BROWN and
Senator BUMPERS to speak as though in
the morning hour and we will proceed
thereafter and vote at 10:30.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

The Chalr recognizes Senator BROWN
for 5 minutes and Senator BUMPERS for
b minutes.

Mr. BROWN. I thank the Chair, and I
extend my thanks also to the distin-
guished Senator from Hawali whose
kindness has allowed us to proceed.

THE NOMINATION OF JUDGE
CLARENCE THOMAS

Mr. BROWN. Mr. President, I rise to
address the decision before the Senate
in this ooming week with regard to
Judge Thomas and his ratification or
lack thereof for the Supreme Court of
the United States.

Mr. President, this is the first such
deliberation I have participated in as a
Membher of the Senate, and as the new-
est member of the Judiciary Commit-
tee, it has been a fascinating experi-
ence. It is one that I think is, if noth-
ing else, thorough in its focus. And I
must say I believe the Senate has cho-
sen wisely in conducting this kind of
indepth investigation.

It is quite true that the phenomenon
of delving into, over a period of several
weeks, the background of a Supreme
Court nominee is relatively new in our
country’s history. The fact is, most
nominees in the history of this Nation
have not been called on to respond to
questions in depth, have not had their
backgrounds gone over with a fine
tooth comb. But I believe it is a wise
policy to do so.

I think the hearings, while frustrat-
ing at times for the participants on
both sides of the aisle, have been fruit-
ful and beneficial to this Nation. This
nomination will end up influencing the
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Judiciary of the United States for dec-
ades to come. If Judge Thomas serves
as long as his predecessor in that of-
fice, he will serve four decades, Wheth-
er it 18 that 40 years or a lesser term,
in the event he {s confirmed, he will
have a profound impact on the Nation’s
future and its judicial system.

S0 I think the time that the Senate
has spent, while extensive, has been
worthwhile and helpful. Judge Thomas
over the years’ service in beth public
and private has written and spoken
widely on wide range of topics, many of
them hot politics. And so the scope of
the inquiry involved not only his back-
ground but a wide range of publio
writings and speeches. It promised, at
least at first, to be a hot hearing, one
that would deal with lively subjects,
that would involve a give and take and
a strong exchange.

For those who hoped for that, at
least in the 5 days that the judge was
testifying, they had to come away a bit
disappointed. I think 1t is fair to sum-
marize the result of the sessions as
ones of interest but not ones that
broke new ground In terms of judicial
discussion.

The fact 18, on the subject of natural
law, the judge spoke out unequivocally
in stating that he would not use natu-
ral law to interpret the Constitution.
He did so under oath. And when ques-
tions were raised about that because of
his previous writings, a search of the
reoord revealed that he had made pre-
¢isely the same statement when he was
confirmed for the Circuit Court of Ap-
peals. Judge Thomas at least in this re-
gard has been 100 percent consistent
with his past record. What he says now
18 exactly the same thing that he said
when he came up for the Circuit Court
of Appeals.

One, of course, should not stop with
simply those statements but look at
the record. But a review of his record
on the circult court of appeals indi-
oates a very thorough commitment to
that thought. He has not used natural
law in interpreting the cases before
him on the Circuit Court of Appeals.
The simple fact was many of the hot
topics we thought they would get at in
the Judiciary Committee turned out to
not be so.

Judge Thomas simply said, in many
hot areas, that he had no quarrel with
the way the court rules now, In the
area of Roe versus Wade, he was asked
his feelings with regard to that case in
every conceivable way I know that an
attorney could approach 1t. At last
count, the questions had exceeded 70.

The characterization of his response I
think has been accurately reported
here on the floor. The fact 18 Judge
Thomas did not glve us a olue as to
how he will rule on a review of Roe ver-
sus Wade.

Now he did indicate he belleved in
the right to privacy, which, in many of
the cases, has been the fundamental in
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reviewing that decision. So at least as
far as the basis of that decision, he has
committed to this Senate to honor the
right to privacy.

But I think any fair observer has to
come away from the hearings saying,
“Frankly, we don’t know how he is
going to rule on Roe versus Wade and,
frankly, we don't know how he is going
to rule on many of the topics that will
come before him,’”’ That perhaps 18 in
line with the cancn of ethics in the
legal profession. It perhaps 18 in line
with regard to the process that we have
gone through for previous judges. But
the simple fact is we come to the floor
without being able to report to you
precisely how the judge will rule on a
variety of cases,

Mr, President, I think we have to
look from there to his qualifications.
The Bar Association has stated their
review thoroughly.

The Bar Assoclation hasg reported to
this Chamber that they find that Judge
Thomas possesses the highest levels of
professional competence, judioial tem-
perament, and integrity. His back-
ground I think comes to this Senate as
& thorough and broad one, with a wide
range of experiences.

I think the bottom line question
though has to be what kind of values
he will bring to the Supreme Court.
Each of us has our own values that we
will judge that measure by. But as I
look through the judge’s record and the
testimony, this series of gquestions
stood out in my mind.

Senator SIMON asked Judge Thomas
this question:

1 see two Clarence Thomases: one who has
written some extremely conservative and 1
would even say Insensitive things * * * and
then I hear the Clarenoce Thomas with a
heart. * * * which is the real Clarence Thom-
as?

Judge Thomas responded this way:

Senator, that is all a part of me. You
know, 1 used to ask myself how could my
grandfather care about us when he was such
a hard man gometimes. But, you know, in
the final analysis, I found that he is the one
who cared the most because he told the
truth, and he tried to help us to help our-
gelves. And he was honest and straight-
forward with us, as oppoeed to pampering us,
and he prepared us for difficult problems
that would confront us.

Mr. President I believe that Judge
Thomas has the wvalues of hard work
and Integrity, of perseverance, that
this country honors and respects, I be-
lleve he has those values that will re-
flect well for the future of this Nation.

Martin Luther King said it best. He
said:

My dream is that my little ohildren will
grow up in a world to be judged on the con-
tent of their charaoter, rather than the color
of their skin.

If we judge Judge Thomas on the con-
tent of his character, I belleve he
should be confirmed by the U.S. Senate
and rise as an Associate Justice of the
Supreme Court.

September 26, 1991

The PRESIDING OFFICER (Mr.
CONRAD). The Senator from Arkansasis
recognized.

Mr. BUMPERS. I thank the Chalr,

(The remarks of Mr. BUMPERS Der-
taining to the introduction of 8. 1755
are located in today’s RECORD under
“Statements on Introduced Bills and
Joint Resolutions.””)

DEPARTMENT OF DEFENSE AP-
PROPRIATIONS  ACT, FISCAL
YEAR 1992

The PRESIDING OFFICER. The
clerk will report the pending business.

The legislative clerk read as follows:

A bill (H.R. 2521) making appropriations
for the Department of Defense for the fiscal
year ending April 30, 1692, and for other pur
poges.

The Senate resumed consideration of
the bill

Pending:

Division 2, to reduce the amount provided
for the rail garrison MX missile program, of
Sasser Modified Amendment No. 1193,

Mr. INOUYE. Mr. President, what is
the time situation?

The PRESIDING OFFICER. The vote
will occur at 10:30, There are 14 min-
utes to be evenly divided.

Mr. INOUYE. Mr, President, I ask
unanimous consent that 18 minutes be
added to make it a total of 30 minutes,
equally divided, and at the expiration
of the 30 minutes the vote will com-
mence.

The PRESIDING OFFICER. Without
objection, 1t 1s 80 ordered.

COMMITTEE AMENDMENT BEGINNING ON PAGE ¥,
LINE 10, AS AMENDED

Mr. INOUYE. Mr. President, I ask
unanimous consent that the committee
amendment on page 34, line 10, as
amended by the Levin amendment, be
adopted and that the committes
amendment, as amended, be regarded
for the purpose of amendment as origi-
nal text, provided that no point of
order shall be congidered to have been
walved by agreeing to this request.

The PRESIDING OFFICER. Without
objection, 1t is 80 ordered.

Mr. SASSER. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. EXON. Mr. President, I ask unan-
imous consent that the order for the
quorum c¢all be rescinded.

The PRESIDING OFFICER. Without
objection, it 18 80 ordered.

DIVISION 2, AMENDMENT NO. 1183, AS MODIFIED

Mr. SASSER. Mr. President, how
much time is now remaining?

The PRESIDING OFFICER. There
are remaining 14 minutes and 20 sec-
onds on your side.

Mr, SASSER, Mr. President, I relin-
quish 10 minutes to the distinguished
Senator from Nebraska, and additional
time if he should need it.
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NOT VOTING—0

So, division 2 of amendment No. 1193
was agreed to.

Mr, STEVENS. Mr. President, I move
to reconsider the vote by which the
amendment was agreed to.

Mr. INOUYE. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

COMMITTEE AMENDMENT ON PAGE 4, LINE §, A8
AMENDED

Mr, INOUYE. Mr. President, I ask for
the adoption of the committee amend-
ment appearing on page 4, line 5, as
amended.

The PRESIDING OFFICER (Mr.
LIEBERMAN). If there iz no further de-
bate, the question is on agreeing to the
committee amendment, as amended.

The committee amendment on page
4, line 5, as amended, was agreed to.

Mr. INOUYE. Mr. President, I move
to reconsider the vote by which the
committee amendment, as amended,
was agreed to.

Mr. STEVENS. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

EXCEPTED COMMITTEE AMENDMENTS ON PAGE
4, LINE 1; PAOE 43, LINE ? THROUGH LINE 25 ON
PAGE #; PAGE 180, LINE 16 THROUOH LINE 22
Mr. INOUYE. Mr. President, I ask

unanimous consent that the committee
amendments on page 43, line 1; page 43,
line 2 through line 26 on page 44; and on
page 130, line 16 through line 22, be con-
sidered and agreed to en bloc and that
the hill as thus amended be regarded
for the purpose of amendment as origi-
nal text, provided that no point of
order shall have been considered to
have been walved by agreeing to this
request,

The PRESIDING OFFICER. Is there
objection? Hearing none, it is so or-
dered.
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The excepted committee amend-
ments on page 43, line 1; page 43, line 2
through line 25 on page 44; and on page
130, line 16 through line 22, were consid-
ered and agreed to en bloc.

Mr. INOUYE. Mr. President, I move
to reconsider the vote by which the
committee amendments were agreed to
en bloc and I move to lay that motion
on the table.

The PRESIDING OFFICER. Without
objection, it is go ordered.

The motion to table was agreed to.

ORDER OF PROCEDURE

Mr. INOUYE. Mr. President, I ask
unanimous consent that the following
15 minutes be set aside as though in
the morning hour t¢ permit three of
our colleagues to speak on the Thomas
nomination, and it will be 7T minutes
for Senator HARKIN, 5 minutes for Sen-
ator THURMOND, and 3 minutes for Sen-
ator BREAUX.

The PRESIDING OFFICER. Is there
objection?

Mr. KASTEN. Reserving the right to
object. I wonder if the Senator could
include 6 minutes for me as part of this
package.

Mr. INOUYE. Mr. President, I amend
my unanimous-consent request to
make this a 25-minute time period, &
minutes for Senator GRASSLEY and 6§
minutes for Senator KASTEN.

The PRESIDING OFFICER. Is there
objection? Hearing none, it is so or-
dered.

Under the previous order, the Chair
recognizes the Senator from Iowa [Mr.
HARKIN].

THE NOMINATION OF JUDGE
CLARENCE THOMAS

Mr. HARKIN. Mr. President, on June
27, I was saddened by the decision of
Justice Thurgood Marshall to resign
from the Supreme Court. On the Sen-
ate floor at that time, I expressed my
feslings about Justice Marshall's dis-
tinguished career as an attorney and
judge. I also expressed my hope that
the nominee to replace Justice Mar-
shall be a person who would follow in
the path blazed by Justice Marshall.

After the nomination of Clarence
Thomas, I openly stated one izsue that
I particularly wanted the nominee to
address, and which would be instru-
mental in deciding my position on this
nomination. That ia the question of the
fundamental right to privacy in the
Constitution.

The right to privacy—the right of
each person to decide personal family
matters free from government intru-
slon—Ii8 fundamental to our free soci-
oty. A nominee’s view of the right to
privacy is a telling indication of his en-
tire approach to constitutional adju-
dication. A nominee with a broad view
of the right to privacy is more likely to
vindicate the rights of individuals from
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governmental excess in other areas,
Such a nominee would understand the
role of the Supreme Court, in our sys-
tem of checks and balances, as the last
resort for citizens to vindicate their
rights. Too often in recent years, the
Court has been a rubberstamp to affirm
laws and regulations which trample the
rights of Americans. Just as I would
not vote for a nominee who did not
openly support the right to the free ex-
ercise of religion or the right to free
speech, I cannot support & nominee
who does not unequivocally support
the fundamental right to privacy.